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ALvIn K. SEaco ef al., plaintiffs in error, vs. WALTER B. 
Bass, defendant in error. 


Land was sold at auction by S.4 C. gave notice at the sale of claim of 
title; S. replied that he would warrant the title, and would give to the 
purchaser a bond, with ample security, to indemnify him against the 
loss of any sum that might be expended in improvements upon said 
property. Complainant purchased for $1,010 00, and paid one-fourth 
of the purchase money in cash, and gave his three notes for the re- 
maining three-fourths, taking the usual bond for titles from S. Two 
of these notes were paid at maturity. The remaining one was dishon- 
ored, because C. had commenced suit for the land. In the meantime, 
complainant had placed improvements thereon to the value of $400 00. 
S. obtained judgment for the amount of the last note, has filed a deed 
to the land in the clerk’s office, and has levied the execution upon the 
same. The Chancellor did not commit error in enjoining the sale, the 
injunction to be dissolved upon bond and security being filed by S. in 
the sum of $1,000 00, conditioned to indemnify complainant against 
loss on his improvements in case of the failure of his title. 

VoL, xuix. 1, 
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Injunction. Bond for title. Before Judge Hopkins. Ful- 
ton county. At Chambers. May 10th, 1873. 









For the facts of this case, see the decision. 


B. F. ABsort, for plaintiff in error. 






E. F. Hoes, for defendant. 








WARNER, Chief Justice. 





The complainant filed his bill against the defendant, pray- 
ing for an injunction to restrain the sale of a city lot in the 
city of Atlanta, which had been levied on by the sheriff to 
satisfy an execution in favor of the defendant against the com- 
plainant. The presiding Judge granted the injunction prayed 
for, to be dissolved when the defendant should give bond and 
security in the sum of $1,000 00, conditioned to indemnify 
the complainant against loss for any sum he may have ex- 
pended in improvements on the property mentioned in com- 
plainant’s bill, because of the failure of defendant’s title 
thereto, said bond to remain of force until the final hearing of 
the case. To the granting the injunction and order, the de- 
fendant excepted. The complainant alleges as a ground for 
the equitable interference of the Court, that in February, 1871, 
the defendant offered the city lot €n question for sale at public 
auction, when one Coughlin and wife gave public notice of 
their title to the property, whereupon, the defendant assured 
the complainant and other bidders present, that his title to 
the property was perfect, that he would warrant it to be so, 
and would give to the purchaser a bond with ample security 
S to indemnify him against the loss of any sum that might be 
| expended in improvements, or otherwise, upon said property. 
This allegation is supported by the affidavit of Wallace, who 

was present at the time. The complainant alleges that be- 

cause of this statement of the defendant, he purchased the lot 
for the sum of $1,010 00, paying one-fourth of the purchase 
money therefor, and giving his three separate notes for the 
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other three-fourths of the purchase money, two of which were 
paid at maturity, the other was not paid for the reasons al- 
leged in complainant’s bill. The defendant, at the time of 
the sale, executed and delivered to the complainant a bond to 
make him a title to the lot when the purchase money should 
be paid. The complainant alleges that he has made improve- 
ments on the lot to the value of $400,00, and that Coughlin 
and wife have instituted suit for the lot, and he fears they. 
will recover the same. The defendant has obtained judgment 
on the last note given for the lot, against the complainant, and 
execution has issued thereon, been levied on the lot as the 
property of the complainant, the defendant having filed his 
deed thereto in the clerk’s office, as provided by the statute. 

If Coughlin and wife recover the lot on their title, and 
Seago’s title fails, then the complainant would be entitled in 
a suit on his bond for a breach thereof, to recover the value 
of the lot at the time of the breach, with interest thereon, 
which would include the value of his improvements. This 
he cannot do if Seago is permitted to file his deed and sell 
the lot for the unpaid purchase money due therefor, and 
thereby cancel the complainant’s bond for title, as he is pro- 
ceeding todo. The complainant’s bond for title, which he 
now holds, will protect him, for the reason that the measure 
of damages for the breach of a bond for title to land, is the 
value of the premises at the time of the breach, with interest 
thereon, whereas, upon a covenant of warranty of title to land 
the damages would be only the purchase money, with interest 
thereon from the time of the sale: Code, 2898, 2897. 

In view of the facts disclosed in this record, we will not in- 
terfere with the exercise of the discretion vested by law in the 
Court in granting the injunction in this case. 

Let the judgment of the Court below be affirmed. 
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CHARLES KELLY, plaintiff in error, vs. THE STATE OF GEOR- 
GIA, defendant in error. 







1. There was no error in admitting the record of the indictment and con- 
viction for the opprobrious words. It went to show a motive and to 
explain the threats and words of the prisoner. (R.) 

2. The evidence in this case is of such a character that this Court can- 

:| not say that the presiding Judge committed an error in refusing a new 

trial. (R.) 









Criminal law. Evidence. New trial. Before Judge 
GREENE. Newton Superior Court. September Adjourned 
Term, 1872. 

















Charles Kelly was tried for the murder of William H. 
Hardeman, and found guilty. A motion was made for a new 
trial on two grounds: 

Ist. That the Court had erred in admitting as evidence 
against the defendant the record of an indictment and judg- 
ment thereon, against the prisoner for using opprobrious words, 
ete., against the deceased, on which, some months before the 
killing, he had been tried, found guilty and punished. 

2d. That the verdict of guilty by the jury was strongly and 
decidedly against the evidence. 

The evidence made the following case: 

The killing was done on the 19th of August, 1872, in the 
evening, shortly after dark; the deceased was shot by an as- 
sassin as he stood in or near his own door, from a clump of 
plum trees on the opposite side of the road from the house. 

The prisoner had for some time before entertained feelings 
of strong enmity to deceased; in fact, before the killing, he 
had gone to the deceased’s house, which was a mile and a 
half from prisoner’s, and stealthily shot deceased’s dog in his 
own yard. 

Not long after this he had confessed to one Knight that he 
shot the dog, and went out of the yard to kill the two-legged 
dog if he should come out. 

At another time he told Knight he did not want to do 
it, but if Hardeman bothered him he would kill him; again 
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he had said to him, next time he would kill the two-legged 
dog. 

In the winter or spring before the killing, one Harvey had 
heard prisoner say he intended to put Hardeman out of the 
way with “these or something longer,” putting his hand where 
he usually wore his pistols, 

At the May term of Newton Superior Court he had been 
tried and found guilty and punished for having, in May, 1871, 
used to, and in the presence of Hardeman, opprobrious words, 
to-wit: “You are adamned liar and a damned coward ;” and 
as he was returning home from the trial, he had said to one 
Crawford that he had been advised to kill Hardeman, but 
there was a better way; and, again, that he never would be 
satisfied until he tried him with these—putting his hand on 
his pistol. 

In June, before the killing, he had threatened to kill de- 
ceased in presence of Mr. Calhoun, and to the same man he 
had, at another time, said—speaking of deceased—“TI will 
shoot his damned heart out,” shaking his pistol in his hand, 
“T told Tom Osborn so this morning.” 

About a month before the killing, on hearing Mr. Bobo 
declare that if Hardeman said to his face what he had heard, 
he would kill Hardeman or Hardeman should kill him, he 
offered to aid Mr. Bobo in killing deceased. 

About three weeks before the killing, he had said to Mr. 
Gregory that he would take a stick and beat deceased till the 
life was only just in him, and that he would keep his pistol 
at his head whilst he was doing it. 

On the very day of the killing, having shot a dove, as he 
was reloading his gun, he had said to Mr. Calhoun (to whom 
he twice at other times, on previous occasions, said he intended 
to kill Hardeman,) that he was loading his gun this time for 
higher game than he usually shot at. 

In tracing the track of the assassin, it was found that he 
wore a number seven or eight shoe, and one of the shoes, 
probably the right, though this was uncertain, had a hole in 
it so that the big toe and the one next it made an impression 
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on the soft earth. From the evidence in the record, it is fair 
to infer that this mark of the toes was made when the assassin 
was crawling, dragging his feet behind him, and when he was 
running, though from the record this is not clear. Mr. Boyd 
testified that on the fourth day after the killing, the prisoner 
came to his house, wearing shoes of that number, the left of 
which had a hole exposing the big toe and the next. A Mr. 
Brown, who lived at the prisoner’s father’s, testified that pris- 
oner had a pair of shoes which he often wore, having such 
holes, though from Mr. Boyd’s statement the holes were only 
in the upper leather and not in the sole. 

There was a coroner’s inquest on the night of the killing, 
and the next morning one of the jury went to prisoner’s on 
business; prisoner got into the juryman’s buggy and rode 
with him about a mile; asked him what was the evidence— 
whether any warrant had been issued, and told the juryman 
he had heard they were going to arrest Aim, prisoner, and 
hoped if he heard of any such warrant he would let him know. 

A note had been written to the grand jury, trying to cast 
suspicion on Mr. Bobo, and on a man by the name of Davis, 
from certain threats it was supposed they had made. Bobo 
admitted saying to the prisoner that if Hardeman said to his 
face what he heard, either he or Hardeman should die. Davis 
denied any threats, or any ill-will to Hardeman, and Bobo 
said he had seen Hardeman and found he had not so said, and 
all was well with them. There was evidence that this note 
was in Kelly’s handwriting, but there was also evidence of 
the prisoner’s brother contradicting this There were also 
papers in evidence to enable the jury to make a comparison 
of hands. 

On the other hand it was in proof by prisoner’s brother, 
his male and female cousins, and by his sister, that he was 
at home, a mile and a half or two miles from the scene of the 
tragedy at the very time it was proved to have occurred. 
This was also proved by a man named Jeffries, and his, Jef- 
fries’, mother, who lived only two hundred and fifty yards 
from the house of prisoner’s parents, and with whom he was 
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at that time boarding. His brother, sister and female cousin 
testifying they heard him and young Jeffries talking and 
laughing, and the male cousin saying he saw him through the 
door of Mrs. Jeffries’ house standing by the table; the time was 
marked by the rising moon, the killing also taking place just 
as it was rising. Jeffries and his mother both declared that 
prisoner was at their house from before sundown till bed-time, 
and had gone to bed on the floor, and the old lady said that the 
one and one-half hours she staid up, she had prisoner in sight 
all the time. Jeffries and his mother were proven by several 
witnesses to be of bad reputation and not worthy of belief in 
a Court of justice. The sister was attacked for the same 
reason; the evidence of the nephew was open to some strict- 
ures as to the probability, under the circumstances, of seeing 
a man after dark, at the distance of one hundred and fifty 
yards, inside of a small house with but one room, and no 
windows, through the open door, there being no proof of any 
light, while the brother had shown himself to have made 
threats to deceased and to have refused to go to his funeral as 
that of a damned dog. 

The motion was overruled, and the defendant excepted upon 
each of the aforesaid grounds. 


A. M. Speer; J. J. Fioyp, for plaintiff in error. 


T. B. Canrness, Solicitor General, by PEEPLEs & How- 
ELL; CLARK & Pace; L. B. ANDERSON, for the State. 


McCay, Judge. 


1. We hardly think counsel for the plaintiff in error serious 
in the objection they made to the admission of the indictment, 
judgment, ete., for the misdemeanor. If the fact that the de- 
fendant had been indicted and punished at the deceased’s in- 
stance was material, and this would seem to be a legitimate 
fact going to show a motive for anger expressed by prisoner 
against deceased—if such a fact was material, that is, com- 
petent—surely the record was the best evidence of it. That 
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he was angry then does not prove he retained that anger, but 
it is a fact which, with other facts, may fairly be used to get 
at the feelings of the prisoner on the day of the killing. 

2. The real question in this case is, whether this tribunal—a 
Court of law, composed of three men, not of the vicinage— 
shall declare the verdict of the jury, chosen by law, and re- 
quired and authorized by law to pass upon the facts, not sup- 
ported by the evidence. We have again and again declared 
our opinion that this Court has no power to act as a Court of 
appeal from the verdict of the jury. Indeed, it is only by a 
sort of fiction that we have jurisdiction at all over a verdict 
of the jury upon the facts. The Constitution expressly de- 
clares that this Court shall have no original jurisdiction, but 
shall be a Court alone for the trial of errors in law or equity 
from the Superior Courts, ete. The Constitution gives to the 
Superior Court the right to grant new trials in the Superior 
Court, on proper and legal grounds, and it is only when the 
Judge of the Superior Court has, in granting or refusing a 
new trial, committed an error of law, that the jurisdiction of 
the Supreme Court arises. 

An ordinary mind finds it difficult to discover an error of 
law in a judgment turning exclusively upon facts. Whether 
a certain amount of testimony does or does not, assuming the 
testimony all to be legal, establish a certain fact, would seem 
to have none of the elements of a legal question in it. But 
as the Judge is expressly authorized to grant new trials, on 
proper and legal grounds, it has been the uniform ruling that 
whilst this Court has no power over the verdict of a jury di- 
rectly, yet, if a Judge refuse a new trial, when proper and le- 
gal grounds exist, or grant one when proper and legal grounds 
do not exist, he has committed an error of law. Our Code, 
section 3662, as one of the legal and proper grounds for 
granting a new trial, says, in any case, where the ver- 
dict of a special jury is found “contrary to evidence and 
the principles of justice and equity,” the presiding Judge may 
grant a new trial before another special jury. And again: Sec- 
tion 3667—“The presiding Judge may evercise a sound dis- 
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eretion in granting or refusing new trials, in cases where the 
verdict may be decidedly and strongly against the weight of 
evidence, although there may appear to be some slight evi- 
dence in favor of the finding.” 

The result of both these sections is that if a verdict be con- 
trary to the testimony and principles of equity and justice, 
the presiding Judge may grant a new trial. But in doing 
this or in refusing to do it, he exercises a sound discretion. 
His own judgment upon the facts is to be exercised. He has 
seen the parties, the witnesses, and the jury. He is one of 
the community—the vicinage—and he has in his breast the 
unwritten and unwritable history of the case, and standing, 
as he does, asworn judicial officer, accustomed from his habits 
of life and his legal knowledge, to estimate the value of evi- 
dence—to judge of the credibility of witnesses, and to ascer- 
tain the principles of equity and justice, the law casts upon 
him a discretion to grant or refuse a new trial in cases where 
the verdict is contrary to evidence and the principles of equity 
and justice. And when a bill of exceptions comes here 
assigning error on the judgment of a Judge, in granting or 
refusing a new trial, it is not only the verdict of the jury that 
is to be reversed, but the discretion of the Judge. And the 
real question before us is, has the Judge abused his discretion ? 
Has he shown a want of that fair, equal, calm consideration 
which the judgment of an officer so placed and so confided in 
should exhibit? 

We wish to impress on the minds of the Judges that in all 
such cases we will take it for granted that they have exercised 
the discretion cast upon them, and that they have not, as is 
sometimes in argument stated by counsel here, decided with- 
out consideration, intending to cast the responsibility on this 
Court. We have none of this discretion cast by law on the 
Judge of the Superior Court, and we cannot interfere unless 
the case be one where the verdict is of such a character, under 
the evidence, that the judgment of the Judge in reference to 
it displays a want of that sound sense and judicial discre- 
tion properly and necessarily belonging to his high position, 
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We say this because we fear some of our Judges do not feel, as 
they ought, the responsibility cast upon them in this respect, 
and that they are too apt to pass hurriedly and carelessly on 
these motions, thinking that if they are wrong the bill of ex- 
ception will secure a correction of the error. 

With this view of the powers of this Court over the ver- 
dict of a jury, on the facts alone, we cannot bring ourselves 
to the conclusion that the present record presents a case for 
our interference. By the verdict of the jury the defendant 
did this horrid deed, and the Judge, in the exercise of his dis- 
cretion, has set his seal to the verdict. 

It is not with us a simple question of whether, in our judg- 
ment, he be the man or not. The question for us is, does the 
record present such a want of evidence as to authorize us to 
say not only that the jury have found a verdict against the 
weight of testimony, but that the Judge has abused his dis- 
cretion in letting it stand. We do not think so. There is a 
great deal of evidence to sustain the verdict. It is, indeed, 
very difficult, nay, almost impossible, to conceive of so many 
indications of guilt, all pointing to this man, and yet he be in- 
nocent. God alone knows the secrets of the human heart. 
Society must judge and act on such rules as are necessary for 
its preservation. True, this evidence is circumstantial wholly, 
but the circumstances pointing to the guilt of Kelly are nu- 
merous. The jury have judged of the credibility of the wit- 
nesses, passed upon the plea of an alibi, and under their oaths 
have said they have no reasonable doubt of his guilt. It is 
not for us, under the facts set forth in the record, to say that 
the verdict shall be set aside as illegal, shocking to the 
moral sense, and displaying prejudice or mistake. We think 
an honest, fair-minded, intelligent jury might conscientiously 
come to the very conclusion this jury have done, and so think- 
ing, we affirm the judgment of the Court. 

By virtue, however, of the power granted us in section 4219 
of the Revised Code, we shall direct that, after our judgment 
is made the judgment of the Court below, the prisoner be re- 
sentenced, the presiding Judge acting on the case according to 
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the discretion vested in him in cases of circumstantial evi- 
dence, and passing upon him sentence of death, or of impris- 
onment for life, accordingly as in his judgment the nature of 
the case, the public interests, the rights of humanity, and the 
liability of all men to be mistaken, may demand. 

Judgment affirmed, 


DanrEL R. Mitcuert e¢ al., plaintiffs in error, vs. The 
Mayor Anpb City Councit oF Rome, defendant in error. 


1. The principle that the owner of a building erected on the line of his 
lot, may, by lapse of time, acquire a prescriptive right to the lateral 
support of the adjacent soil, does not exist in this State, especially 
against a public or municipal corporation. 

2. If the work of grading a street, such as digging below the foundation 
of a wall, or under a wall and underpinning the same, be done by the 
consent or direction of one of the joint owners of such wall, neither of 
the owners can recover damages from the City Council by whose la- 
borers the work was done, on account of the falling of the wall being 
caused by such work. 

. Where it was a question at issue whether such consent or Mrection 
was thus given, it was error in the Court to charge the jury as follows : 
‘* What they (the City Council) do, so far out of the line of their own 
business as to be evidently done in the execution of somebody else’s 
job, if such owner was present and knew what was going on and made 
no objection, will be presumed to be done by consent or direction of 
such property owner, if nothing appears to the contrary. But this 
presumption may be rebutted by any sufficient facts or circumstances, 
such as that the owner of the property protested against it,’’ etc. The ° 
jury had the exclusive right in this case to determine what presump- 
tion arose from the facts proven by the evidence. 


Prescription, Land. Municipal corporation. ~ Streets. 
Joint tenants. Charge of Court. Presumptions. Before 
Judge Harvey. Floyd Superior Court. July Term, 1872. 


Daniel R. Mitchell and Jesse Lamberth brought trespass 
against the Mayor and City Council of Rome for $2,000 00 
damages, alleged to have been sustained by them from the 
cutting down and grading by the defendant of Etowah street, 
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below the foundation of the wall of their house, in the city 
of Rome, known as the “Buena Vista Hotel,” causing the 
said wall to fall, and thereby throwing down the ell of said 
building. 

The defendant pleaded the general issue. The evidence 
made substantially the following case : 

The original building, called the “Buena Vista Hotel,” 
was built by Francis Burke, in 1836 and 1837, upon the line 
of the lots, at the corner of Broad and Etowah streets—the 
basement then being five or six feet below the surface of the 
ground ; it fronted on Broad street some fifty feet, and on 
Etowah street thirty-five or forty feet. The ell that fell was 
two stories high and about fifty-five feet long, fronting on 
Etowah street ; was built in 1847, by J. J. Printup, and built 
on line of lot and street. The end of the ell is up to the old 
building, but the walls of the ell were not let into—not tied 
into—the old building, there being but a cross wall fifteen 
feet from the old building for the purpose of tying the long 
walls of the ell together. About the year 1850, Broad street 
was “eo and graded by the city authorities some six or 
eight ff, to the base or below the foundation of the said 
building. Some grading was also done at this time on Eto- 
wah street, but not so low as the foundation of theell. From 
this time (1850) some three or four instances of digging occur- 
red up to the last in August, 1868, mainly on Etowah street. 
The wall of the ell fell on the night of the 13th of August, 
1868. When the street hands were about to proceed below 
the foundation of said ell with their excavating, Mitchell pro- 
tested, as he was fearful it would fall. He was assured by 
those in charge of the work and the chairman of the street 
committee that there was no danger, that as they went down 
they would make it perfectly safe by underpinning. He ap- 
prehended no danger until two or three years before the house 
fell, when, chancing to look at the wall, he discovered that it 
had leaned several inches towards Etowah street. He called 
the attention of several of the corporate officers to this, and 
especially that of Mr. Perry, the chairman of the street com- 
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mittee. He could never understand what was the matter 
until after the ell fell. He had seen the street hands digging 
under the wall and filling in with brick, and supposed they 
were placing brick the entire width of the wall. After the 
wall fell, he discovered that the dirt had only been dug out 
nine or ten inches, and that the weight of the whole wall had 
been standing on a nine inch wall, which extended only about 
four feet below the foundation of the ell, for several years. 

This excavation and underpinning took place some time 
before Lamberth had any interest in the property, and at the 
time he purchased a half interest, in the fall of 1867 or spring 
of 1868, the wall was bowed out three or four inches. The 
street hands were at work on the day preceding the night 
when the ell fell. In August, 1868, the defendant had dug 
eight or ten inches below the foundation of the old building, 
and refused to underpin it. Plaintiffs hired hands to accom- 
plish this end. They had been engaged at this work, under 
the superintendence of Lamberth, for several days before the 
wall fell. The job was finished on the evening before. The 
foundation of the ell was eighteen inches, 

Considerable evidence was introduced on behalf of®defend- 
ant, tending to show that the excavation beneath the wall, on 
the evening before it fell, was done under the directign and 
control of Lamberth, and that the agents of defendant were 
careful not to undermine said wall. This was denied by 
plaintiffs. 

The evidence was also conflicting as to whether Lamberth, 
as a member of the City Council, had not moved to table the 
claim for damages when presented to that body for payment. 

The jury returned a verdict for the defendant. Whereup- 
on, the plaintiffs moved for a new trial upon the following 
grounds, to-wit : 

Ist. Because the verdict is contrary to the law and the evi-_ 
dence. 

2d. Because the Court erred in charging the jury as fol- 
lows: “The Mayor and City Council of Rome may grade 
down the street whenever, in their judgment, the public in- 
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terest requires, and go even to the line of the street, but they 
must do their work in a skillful and careful manner, so as to 
not unnecessarily endanger the property of contiguous land 
owners, and when the work they propose to do would proba- 
bly endanger the property of such land owners, they must 
give the owner reasonable notice, so that he may take timely 
steps to secure his property, unless the facts show the contig- 
uous property owners to have full and timely knowledge of 
their intended work, without formal notice. If all these pre- 
cautions and conditions are observed, the city authorities are 
not liable to the owners of adjacent walls if they do fall, in 
consequence of digging down the streets; but if the damage 
is for want of an observance of these precautions and condi- 
tions, they are liable.” 

3d. Because the Court erred in charging the jury as fol- 
lows: “ What they (the City Council) do which appears to 
have been done in executing, or aiming to execute, their own 
business, it will be presumed to be done under order from 
the corporate authorities ; what they do so far out of the line 
of thejzy own business as to be evidently done in the execution 
of soWfebody else’s job, if such owner was present and knew 
what was going on, and made no objection, will be presumed 
to be done by consent or direction of such"property owner, if 
nothing appears to the contrary, but this presumption may be 
rebutted by any sufficient facts or circumstances, such as that 
the owner of the property protested against it,” ete. 

4th. Because the Court erred in charging the jury as fol- 
lows: “If the digging was done or any undermining attemp- 
ted, or done under the plaintiffs’ wall, who did it? The street 
hands or other persons employed by plaintiffs. If the street 
hands did it, by whose direction or what authority? If they 
did it without any other direction or authority than such as 
they received from the city authorities, the defendant is liable 
for any damage occasioned by it, but if they did it by any di- 
rection or authority of the plaintiffs, then the plaintffs must 
bear the loss.” 
5th. Because the Court erred in charging the jury as fol- 
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lows: “The plaintiffs had the right to insist that the city 
employees should perform skillfully and carefully what the 
city authorities undertook to do, but they had no right to in- 
sist that such employees should do anything that belonged to 
the plaintiffs to do, and if you believe, from the evidence, that 
there was any interference of this sort by the plaintiffs with 
the employees of the City Council, and that at the instance 
and with the knowledge of the plaintiffs, without the consent 
or direction of the city authorities, the city employees were 
induced to dig under or underpin the plaintiff’s wall, and the 
damage ensued therefrom, then the City Council would not be 
liable.” 

6th. Because the principal of law of damnum absque in- 
juria did not apply to this case, as the evidence proved that 
the ell had been built more than twenty years, and the own- 
ers, by prescription, had the right to the support of their wall 
by the adjacent earth, and the city authorities had no right to 
dig it away for any public purpose. 

The motion was overruled, and the plaintiffs excepted upon 
each of the aforesaid grounds. 


Unverwoop & RowE..; D. R. Mrrcwe t, for plaintiffs 
in error. 


HAMILTON YANCEY, for defendant. 


Damnum absque injuria: 27 L. J. (N. 8.) Q. B., 388. 
Power of corporation over streets: 28 Ga., R. 46; 23 Jbid., 
404; 34 Ibid., 326; 6 Wheat, 597; Dillon on Mun. Corp., 
sections 524, 542; 1 Hill, 545; 33 Penn., 180; 6 W. and S., 
101; 9W. and S., 9; 6 Harris, 65; 14S. and R., 71; 6 Wheat, 
45; 14 How., 80; 1 Penn., 467; Sher. & Red on Neg., 164; 
Angel on High., 236. Grigg vs. Foote, 4 Allen, Mass., 195; 
Brown vs. Lowell, 8 Met., Ibid., 172; Benjamin vs. Wheeler, 
8 Grey, Ibid., 409. Radcliff vs. Mayor, etce., 4 Comst., N. Y., 
195; Wilson vs. Mayor, ete., 1 Denio, [bid., 595; Mills vs. 
Brooklyn, 32 Ibid., 489. Green vs. Reading, 9 Watts, Penn., 
382 ; O’Connor vs. Pittsburg, 18 Ibid., 187. Hovey vs. Mayor, 
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etc., 43 Me., 322. Hooker vs. New Haven, 14 Conn., 146. 
Snyder vs. Rockport, 6 Ind., (Port.,) 237. Roberts vs. Chi- 
cago, 26 Ill., 249; Murphy vs. Chicago, 29 Ibid., 279; 
Nevins vs. Peoria, 41 Jbid., 502. Taylor vs. St. Louis, 14 
Mo., 20; Hoffman vs. St. Louis, 15 Jbid., 651; St. Louis vs. 
Gurno, 12 Ibid., 414. Humes vs, Mayor, ete., 1 Humph., 
Tenn., 403. White vs. Yazoo City, 27 Miss,327. Reynolds 
vs. Shreveport, 13 La., Ann, 426. So in the United States 
Courts: Goszler vs. Georgetown, 6 Wheat, 593; Smith vs. 
Washington, 20 How., 135. 

The defendants, in grading its streets, are bound only to 
furnish sufficient skill for the proper execution of its duties ; 
they act in a public capacity, and, like other public agents, 
are not liable for the trespasses of its employees, done outside 
of their employment: Martin vs. Mayor, etc., 1 Hill, 550; 
Bailey vs. Mayor, ete., 3 Hill, 531; Harris vs. Baker, 4 M. 
and Selw., 27; Hall vs. Smith, 2 Bing., 156; Plate Glass 
Company vs. Meredith, 4 T. R., 794. 

Doctrine of prescriptive right. In Wyatt vs. Harrison, 3 
Barn. and Ad., 871, the Court say: “ If I have laid an addi- 
tional weight upon my land, it does not follow that one is to 
be deprived of the right of digging in his own ground be- 
cause mine will thus become incapable of supporting the arti- 
ficial weight which I have laid upon it.” 

“No man, by the mere prior enjoyment of the advantages 
of his own land, can establish a servitude upon the land of 
another:” Wheateley vs. Baugh, 25 Penn. St.,528. Also, in 
Radcliff vs. Mayor, etc., 4 Comst., 195, where the cases are 
collected and the principle examined with marked ability : 
Foley vs. Wyeth, 2 Allen, 131; Thurston vs. Hancock, 12 
Mass., 220; Lasalla vs. Holbrock, 4 Paige, 169. 

Says Baron Alderson, in Partridge vs. Scott, 3 M. & W., 
220: “Rights of this sort, if they can be established at all, 
must have their origin in grant.” But as well said by a wri- 
ter in the American Law Review, 1 volume, 10—“ How can 
the assent of the adjoining proprietor be implied when he 
never had an opportunity to express his dissent? He could 
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bring no action against his neighbor for doing what he had a 
perfect right to do. It is a mockery to say that he might 
have dug up his land during the period of prescription. The 
doctrine has been very much shaken in England since the re- 
cent case of Solomon vs. Vinters Co., 4 H. and N., 585.” 
Lord Ellenborough, in Stansell vs. Jollard, 1 Selw., N. P., 
444, put the decision of the Court “upon analogy to the rule 
as to lights, ete., that he acquired a right to support.” 

“The analogous doctrine of lights has been so generally 
discarded in this country, that we are disposed to believe that 
the prescriptive right of support to houses will be also rejected, 
when fairly presented for descision:” Parker vs. Foote, 19 
Wend, 309, New York; Myers vs. Gemmel, 10 Barb., 537; 
Richardson vs, Pound, 15 Gray, 387, Mass.; Paine vs. Boston, 
4 Allen, 169; Napier vs. Bulwinkle, 5 Rich., 311, So. Ca.; 
Pierre vs. Fernald, 26 Me., 436; Cherry vs. Stein, 11 Md., 
124; Ward vs. Neal, 37 Ala., 501; Haverstick vs. Sipe, 33 
Penn. St., 368; Ingraham vs. Hutchinson, 2 Conn., 584, 

In Richart vs. Scott, 7 Watts, 460, the Court repudiated 
the doctrine, though claimed under the prescriptive right of 
twenty-one years’ use. 

The authorities of the city of Rome cannot sell a street, or 
any part of a street. Albany and Gulf Railroad Company 
vs. Patrick K. Shields et al., 33 Ga., 611; Mayor, ete., of 
Columbus vs. Jaques, 30 Ga., 506; State vs. Mayor, ete., Mo- 
bile, 5 Porter, 279; 3 vol. Amer. Law Times, 7. Hence, 
pari ratione, the city of Rome cannot grant an easement in 
its streets inconsistent with the uses and requirements of the 
public. 


TRIPPE, Judge. 


1. The ancient doctrine of title by prescription which 
depended on immemorial usage, has given way to the modern 
rule of presuming a right by grant or license to easements 
and incorporeal hereditaments, after twenty years of uninter- 
rupted adverse enjoyment. To authorize the presumption, 
the enjoyment must not only be uninterrupted for the space 

VoL, xix. 2. 
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of twenty years, but it must be adverse and under a claim or 
assertion of right, and not by the consent or favor of another 
claimant or true owner: 2 Pick., 466; 11 East, 372; 4B. & 
Ald., 579. The fact that the wser must be adverse, must ex- 
ist in every such case, to authorize the necessary presumption. 
If the use of the easement be, ab initio, legal or rightful, the 
title of the occupant is as good at the outset as it could be by 
the lapse of any length of time, and there is no necessity of 
any presumption. But if it be the usurpation of the proper- 
ty of another under a claim of right, it then becomes adverse, 
for it is in hostility to the title and in derogation of the rights 
of the original owner—an actual ouster of him. In such cases 
a grant, or license, or covenant, is presumed for the purpose 
of quieting the enjoyment or possession thus adversely held 
or used. The injured party, who may for such a long time 
sleep over his rights, cannot complain of this rule. He could 
have had redress any day during the twenty years by action, 
and could have arrested by suit, at any time within that pe- 
riod, the continued and uninterrupted possession or enjoy- 
ment. His remedy was in his own hands. This right of the 
injured party is a cardinal fact that must exist, else all stat- 
utes of limitation, and all rules of prescription or of presump- 
tion, of license or grant, would be but rules of spoliation or 
robbery. And thus exist those provisions which suspend the 
running of the rules of limitation against the rights of any 
one laboring under disabilities to assert his claim by action. 
Statutes of limitation apply to cases where one is in adverse 
possession of property that may be claimed by another, and if 
the statutory period elapsés before a counter-claim is asserted 
by action, the right or title of the one in possession is held 
legal and perfect. The doctrine of presuming a right, by 
grant or otherwise, to easements, etc., exists where one is in 
the adverse use or enjoyment for a certain period of an incor- 
poreal right. This use or enjoyment cannot be adverse unless 
it be exercised in denial of the title and in derogation of the 
rights of any other owner. It cannot be adverse to another 
owner unless he has a right of action on account of a wrong 
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done him. The damages may be but nominal, but if his right 
has been invaded, and there be danger that by lapse of time 
he may be barred from denying the claim of his adversary, 
he can, by a judgment, establish his title and forever deter- 
mine the question of presumption of a grant. At any rate, 
he has the means of self-protection. 

This rule, then, of presumption of right, by grant or other- 
wise, may well apply to claims which relate to commons, mar- 





kets, water-courses, ways, and the like, where an adverse user 
or enjoyment is a direct and overt injury to the person who 
may be the true owner, and against whom the presumption is 
to be made. In all these instances there is an invasion on 
the property of another, or his beneficial interest in it is less- 
ened, The wrong done may be redressed by immediate ac- 
tion. During all the time, which, by its lapse may raise the 
presumption against him, he has it in his power to arrest that 
presumption by asserting his right and having it settled by a 
judgment. But it is difficult, if not impossible, to see how 
this doctrine can be made to apply to those instances of ease- 
ments, so called, where there is no possession of anything be- 
Jonging to another, no encroachment upon another’s right, no 
adverse user, in fact, nothing done whatever, against which 
another could complain, or for which an action could be 
brought, and no remedy existing whereby to prevent such a 
presumption from arising. If it does so apply, a person would 
be compelled to submit to the loss or depreciation of impor- 
tant rights, or to a damaging interest accruing to another by 
mere lapse of time, and be utterly powerless to prevent it, 
save, perhaps, by some churlish or expensive appropriation of 
his property to uses or purposes hurtful to himself and offen- 
sive to his neighbor. Thus, for instance: if this doctrine 
exists in the case of Jights or windows overlooking the premi- 
ses of an adjoining proprietor, simply because they have been 
used for twenty years, (and after that time no building can be 
erected to interfere with such lights,) then as such proprictor 
of the adjacent Jand has no right of action, no claim for dama- 
ges for a wrong done, he will be forced to build at the dicta- 
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tion of another, or to set up an obstructing wall, merely to 
show he is lord of his own soil, or forever lose the right of 
the free use of his property. A servitude on his land might 
become fixed, simply because he might not be prepared to 
build within a given time. 

It is true this doctrine of acquiring a presumptive right to 
light and air by mere length of enjoyment, has been held for 
many years in England, and in a few of the States of the 
Union. But in most of the States it has been decided not to 
have been the doctrine of the ancient common law, is not the 
law of this country, and is not suited to the condition of a 
country which is growing and changing so rapidly in all its 
relations of property, as well as its value and modes of enjoy- 
ment: 19 Wend., 309; 10 Barb., 537; 15 Gray, 387; 33 
Pa. St. R., 368; 37 Ala., 501; 5 Rich., 311; 2 Conn., 584; 
26 Me., 436; 11 Md., 1; Wash on Easements, 498 ; Cooley’s 
Blackstone, 2 book, 36 (note 20.) In Parker vs. Foote, 19 
Wendell, it is styled “the modern English doctrine,” “an 
anomaly in the law,” “a departure from the old law.” It is 
further said, “it may do well enough in England, * * but 
it cannot be applied to the growing cities and villages of this 
country without working the most mischievous consequences : 
3 Kent’s Com., 446, (note a.) 

The decisions thus far referred to were cases involving 
the question of a prescriptive right, from long enjoyment, to 
light and air. But every principle or reason advanced in sup- 
port of them applies with full force to a claim of right by the 
owner of a building erected on the line of his lot to the lateral 
support of the adjacent svil, on the ground that his building 
has been standing there for a given number of years. Neither 
in the case of the window opening out on another man’s land, 
or of a building erected on the dividing line, has the owner 
committed an act against which his neighbor can protest. He 
has not touched his property, or invaded any right, or given 
any cause of action. He had a right to use or build on his 
Jot to the farthest limit of his boundary. He has only done 
this, and never has had any use, or possession, or enjoyment 
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of any right, corporeal or incorporeal, belonging to another, 
to which objection could in any form be made, and “ it would, 
therefore, be a misuse, as well as an abuse, of the terms Ui- 
cense, grant and acquiescence, to say he has acquired a right 
by means thereof from the owner of the adjacent lot. This 
was so expressly decided in Hoy vs. Sterrett, 2 Watts, 227; 
Richart vs. Seott, Jbid., 460. The grounds upon which these 
decisions are put are precisely the same as those in the cases 
applicable to lights and air. As has been well said by a 
writer in the American Law Review, 1 volume, 10—“ How 
an the assent of the adjoining proprietor be implied when 
he never had the opportunity of expressing his dissent? He 
could bring no action against his neighbor for doing what he 
had a perfect right to do. It isa mockery to say he might 
have dug up his land during the period of prescription. The 
doctrine has been very much shaken in England since the re- 
cent case of Solomon vs. Vinters Company, 4 H. & N., 585;” 
and adds further, “the analogous doctrine of lights has been 
so generally discarded in this country that we are disposed to 
believe that the prescriptive right of support to houses will 
be also rejected when fairly presented for decision.” 

As was said of the doctrine of a prescriptive right to lights, 
already quoted, so it may be said of this, as claimed by plain- 
tiff in error, “it cannot be applied to the growing cities and 
towns of this country without working the most mischievous 
consequences.” In Mayor and Council of Rome vs. Oin- 
berg, Judge LUMPKIN said: “ People purchase property and 
build in towns with full knowledge of the public necessity to 
have streets by excavating or elevating as the case may de- 
mand; and they must take the chances and consequences.” 
I conclude on this point with the words of our young brother 
who ably argued it for defendant in error. “One building 
on his own land is clearly in the exercise of his legal rights. 
There is no encroachment upon the land or rights of another ; 
no occupation of that which belongs to another; no adverse 

‘possession under a claim of title. No one can have a right 
of action against him, for he has not trespassed upon or vio- 
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lated the rights of any other person. How then, can he, by 
this lawful use of his own land for twenty years, acquire a 
beneficial interest in the land of his neighbor?” 

2. We do not think there was any liability on the part of 
the city for any work that might have been done by the diree- 
tion or consent of either of the plaintiffs. They were ten- 
ants in common, aud were in joint possession, and are joint 
plaintiffs. If one had confederated with third parties to have 
committed willful damage or trespass, the question might be 
different. But if it be proven that work is done upon the 
common property by the approval or direction, of a joint 
owner in possession, there is no liability on the one who does 
the work simply for executing the directions of his employer. 

3. But where it was a question in issue whether such con- 
sent or direction was given, we think the Court went too far 
in charging the jury, “what they (the City Council) do so 
far out of the line of their own business as to be evidently 
done in the execution of sombody else’s job, if such owner was 
present and knew what was going on, and made no objection, 
will be presumed to be done by direction or consent of such 
property owner, if nothing appears to the contrary. But 
such presumption may be rebutted,” ete. In the first place, 
the charge assumes that what was done, of which complaint 
is made and for which suit is brought, was evidently somebody 
else’s job—to-wit: that somebody, other than the City Coun- 
cil had it done. That wasa disputed fact, and one for the 
jury exclusively. Secondly, section 3699 of the Code, says 
presumptions of fact are exclusively questions for the jury. 
We think it was the right of the jury in this case to deter- 
mine what presumption arose from the facts proven by the 
evidence, and for this reason remand the case for a new trial : 
See Macon and Western Railroad vs. McConnell, 27 Ga., 482. 

New trial granted, 
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Mary E. Sorter, plaintiff in error, vs. WILLIAM B, Mar- 
SHALL, defendant in error. 


(Tripper, Judge, was providentially prevented from presiding in this ease.) 


. When answers to interrogatories were taken, by consent, without a 
commission, the execution and return of the interrogatories were not 
controlled by the provisions of the statute regulating the issuing and 
return of commissions. 

. The interrogatory, ‘‘ Please state whether or not you have, from year 
to year, given in and paid all legal taxes chargeable by law on the debt 
which is the foundation of this suit ?’’ is not so leading, under the pre- 
vious rulings of this Court, as to be excluded on exception taken. 

. When a number of questions are asked in a single cross-interrogatory, 
this Court will not scan the answers as closely as if each was a sepa- 
rate interrogatory. Ifthe whole answer taken together, is a substan- 
tial reply to the whole interrogatory, it will be held to be sufficiently 
full, though each question is not separately answered. 

4. When an account became due on the December 2Uth, 1860, and suit 
was brought thereon on March Ist, 1869, the claim is not barred by 
the statute of limitations. 

5. It is for the jury to determine what credit shall be given to the evi- 
dence of an impeached witness. 

6. Where the verdict of the jury did substantial justice, and the Court 
below was satisfied with it, this Court will not disturb their finding. 


New trial. Interrogatories. Statute of limitations. Wit- 
ness, Before Judge Jounson. Muscogee Superior Court. 
May Term, 1872. 


William B. Marshall brought complaint against George 
Hargraves, administrator, and Mary E. Shorter, administra- 
trix, upon the estate of James H. Shorter, deceased, on an 
open account for $100 00, for one fifty-saw gin. The decla- 
ration was filed in office on March Ist, 1869. By an amend- 
ment, the plaintiff struck the name of “George Hargraves, ad- 
mistrator,” and also the term “administratrix,” following the 
name of Mary E. Shorter, from the declaration, leaving the 
suit to proceed against the latter individually. The defendant 
pleaded the general issue and the statute of limitations. 

Upon the trial the defendant excepted to the third direct 
interrogatory, in the first set propounded to the plaintiff, upon 
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the ground that it was leading, and because he was asked to 
state his custom in selling gins. The question and answer 
referred to were as follows : 

“Upon whose order, or by whose direction was the gin 
furnished? State where and when the gin was delivered, and 
who was the overseer on the plantation at the time of its de- 
livery ? State your custom in the selling of gins at that time, 
in reference to the payment therefor, and when the money for 
the gin was due? State who received the benefit from the 
use of the aforesaid gin ?” 

A. “Westley Towns came to me and said that the defend- 
ants had got him to order a gin from me for them. In the 
summer of 1859, I delivered the gin under the order men- 
tioned, at the plantation of the estate represented by the de- 
fendants, in Russell county, Alabama, some seven or eight 
miles this side of Hurtville. My custom in selling gins at 
that time was two dollars a saw. As my books are not here, 
I do not remember when it was due, but I usually sold on 
one year’s time, but think it was due on December 25th, 1860. 
Defendants, as representatives of the estate, received the use 
and benefit of the gin.” 

The exception was overruled, and the defendant excepted. 

On the second set of interrogatories propounded to the 
plaintiff was a waiver of defendant’s counsel of “notice, com- 
mission and all further service.” The defendant excepted to 
this entire set, because J. L. Oneal, whose name appears with 
James T. Willis, commissioner, does not sign officially as 
commissioner, because the place of execution does not appear, 
and because there is no seal attached to the name of Willis or 
Oneal. The exceptions were overruled, and the defendant 
excepted. 

The defendant excepted to the third direct interrogatory in 
said set, because illegal and leading. The question and an- 
swer referred to were as follows : 

“ Please state whether you have or not, from year to year, 
given in and paid all legal taxes chargeable by law on the 
debt which is the foundation of this suit? State fully ?” 
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A. “I have paid all taxes required by law of me on said 
debt since it was contracted up to the present time.” 

The exception was overruled, and the defendant excepted. 

The defendant further excepted to said set of interrogato- 
ries, upon the ground that each question contained in the first 
cross-interrogatory was not fully answered. The interroga- 
tory and answer referred to are as follows: 

“ What amount did you value the account in question at 
each year since it was made? To whom did you givein your 
taxes each year for said account? To whom did you pay taxes 
each and every year on said account? Attach your tax re- 
ceipts for each and every year. If you state that any or 
all of your tax receipts are lost or mislaid, state whether, 
after diligent search, you can find them? If not, state their 
contents? Did you give this account in with all other per- 
sonal property, accounts and notes? Did you estimate the 
value of all your accounts and notes together, or this one by 
itself? How many accounts and notes did you give in each 
year with this? Did you give them all in for their face val- 
uation, including interest added, each and every year since the 
debt was contracted? If not, what accounts and notes did you 
give in for each year since the debt was contracted? What 
amount did you give in each account and note at? Why was 
this account an exception to other accounts and notes? In 
what currency did you pay your taxes for this account each 
and ever year ? 

A. “TI gave it in at its face, interest added. I gave it in to 
the tax receiver, but do not recollect who was the tax receiver 
each year. Paid the collector, but do not recollect who was 
the collector each year. Don’t recollect where all my tax re- 
ceipts are ; can’t find them, and don’t recollect their contents. I 
gave in this account with all my other notes and accounts, but 
always considered it good, and therefore gave it in for its full 
amount. Don’t recollect how many other notes and accounts I 
gave ineach year, but if my attention was directed to any par- 
ticular one I could tell whether I gaveitin. I gave in all that 
I considered good at their face, interest added. Others that I 
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considered doubtful I valued and gave in at what I consid- 
ered them worth. Don’t recollect what other notes and ac- 
counts I gave in at their full amount. The reason this account 
was an exception, was because I always considered the defend- 
ants abundantly able to pay it, and therefore felt bound by law 
to give it in for its full amount. Besides, 1 was sworn when 
I gave in my taxes, and, believing it to be good, I could not 
swear otherwise. Paid sometimes in bank bills, sometimes in 
Confederate currency, and sometimes in ‘ greenbacks ;’ always 
in the currency required of me.” 

The exception was overruled, and the defendant excepted. 

The only evidence necessary to an understanding of the 
questions made is embraced in the decision. 

The Court charged the jury as follows: “If the plaintiff 
delivered a gin to defendant, at her instance, she is liable to 
him for its value, and such is the case whether she was adminis- 
tratrix or not, unless stipulated to the contrary. If the gin 
was procured by an agent of the defendant, it is the same as 
if procured by herself. It is insisted that the plaintiff is 
barred of his claim by the statute of limitations. The Court 
charges that if the demand became due on December 25th, 
1860, and suit was commenced as shown by the writ, then 
the plaintiff was not barred. (Each of these positions the 
Court explained at length and stated to them that it was for 
the jury to determine them from the testimony.) 

“Tt is further contended that as two witnesses had sworn 
that they would not believe Towns, that the jury must dis- 
card the testimony of Towns. The Court charges you, that 
if Towns was shown to be unworthy of credit, you would 
not believe him and reject his testimony. But it is for you 
to determine from the whole evidence what credit should be 
given to him. The law does not require you to disbelieve 
him, because two witnesses said they would. If the truth 
required it, you might believe him against the two witnesses. 
You will determine the case by considering the whole evi- 
dence.” 

The jury returned a verdict for the plaintiff for $100 00, 
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with interest from December 25th, 1860. Whereupon, the 
defendant moved for a new trial upon the following grounds, 
to-wit: 

1st. Because the Court erred in overruling the exceptions 
to each of the aforesaid sets of interrogatories. 

2d. Because the Court erred in its charge to the jury in 
reference to the statute of limitations. 

3d. Because the Court erred in its charge in reference to 
the credit of an impeached witness. 

The motion was overruled, and the defendant excepted upon 
each of the aforesaid grounds. 


JAMES M. Russe 1, for plaintiff in error. 


B. H. Cawrorp; M. J. Crawrorp, for defendant. 

Cross-interrogatories substantially answered sufficient: 14 
Ga. R., 242; Lbid., 277. Objections to execution and return 
waived, concludes party from objecting to depositions because 
cross-interrogatories are not fully answered: 32 Ga. R., 542. 
Number of questions asked in one cross-interrogatory, answer 
not scanned closely: 41 Ga. R., 117. Questions to be ob- 
jectionable as leading must suggest the desired answer: 33 Ga. 
R., 275; 1 Starkie, 150. Place of execution need not be sta- 
ted: 23 Ga. R., 132. Names of commissioners not inserted 
in commission, not sufficient to invalidate: 20 Ga. R., 198. 
Defendant cannot object to evidence of fact beneficial to him: 
14 Ga. R., 277. Power of executor, or administrator to bind 
estate by contract: 8 Ga. R., 236; 11 Ga. R., 1. Statute of 
limitations: 38 Ga. R., 300; 41 Ga. R., 231. Satterfield vs. 
Swab & Co., decided October Ist, 1872, not yet reported. 


WaRNER, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant on an open amount for $100 00, the price for a fifty- 
saw cotton gin. On the trial of the case the jury found a 
verdict for the plaintiff. A motion was made for a new trial 
on the several grounds set forth in the record, which was 
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overruled by the Court, and the defendant excepted. There 
was no error in overruling the objection to the execution of 
the interrogatories, inasmuch as the answers of the witness 
were, by consent, taken without a commission issued by the 
Court, and not having been taken under the statute regulating 
the issuing and return of commissions to take testimony, was 
not controlled by its provisions. According to the previous 
rulings of this Court, there was no error in overruling the ob- 
jections to the answers of the witness Marshall, on the ground 
that the questions were not fully answered, or because some 
of the questions were too leading. Nor do we find any error 
in the charge of the Court in relation to the statute of limita- 
tions, or in regard to the impeachment of the witness Towns, 
in view of the evidence contained in the record, or in the re- 
fusal of the Court to charge as requested. There is no doubt 
from the evidence that the plaintiff sold the gin to the de- 
fendant, Mrs. Shorter, either in her individual capacity or as 
administratrix of Shorter, and that the same was used and 
nearly worn out by her in one capacity or the other. The 
only doubt arising from the evidence is whether she ordered 
and received the gin in her individual capacity, or as admin- 
istratrix of Shorter’s estate. That question was fairly sub- 
mitted to the jury under the charge of the Court, as well as 
the question, whether, under the law, as given in charge, and 
the evidence, the plaintiff’s demand was barred by the statute 
of limitations, and the jury found in favor of the plaintiff on 
both the questions submitted to them. 

In our judgment, the verdict of the jury did substantial 
justice between the parties, and the Court below being satis- 
fied with it, we will not disturb their finding. 

Let the judgment of the Court below be affirmed. 
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Martua C, Purpps, plaintiff in error vs. JAMES H. Mor- 
ROW, Ordinary, e¢ al., defendants in error. 


Prima facie, an Ordinary of a county has no right to settle a debt due 
the county by a defaulting public officer, by taking land in payment of 
the debt, as the property of the county, and in a suit in the name of 
the Ordinary to recover the land, the burden is upon the Ordinary to 
show that it was necessary to take the land to save the debt, or that 
the land was taken for some specific public purpose for which the 
county authorities may buy land for the county. But if this be shown, 
as that it was necessary to save the debt, or the land was bought for 
such specific purpose, and under such circumstances as would give the 
Ordinary the right to buy, that makes out a case where the Ordinary 
may sustain the action, other proper title being shown. 


County matters. Ordinary. Officer. Deed. Before Judge 
Horxrys. Clayton Superior Court. September Term, 1872. 


Martha C. Phipps filed her bill against James H. Morrow, 
as Ordinary of Clayton county, James R. Phipps and his 
wife, Mary Phipps, making, substantially, the following case: 

Richard Phipps, the husband of the complainant, furnished 
a fund to the defendant, James R. Phipps, for the purpose of 
purchasing a home for complainant. James R. Phipps made 
the purchase, but took the title in his own name instead of in 
that of complainant, and afterwards conveyed the land to the 
defendant, Morrow, as Ordinary of Clayton county, his wife, 
Mary Phipps, signing the deed with him. Complainant prays 
that the deed made by James R. Phipps be set aside, that the 
land be delivered up to her, that the deed conveying the land 
to James R. Phipps be canceled, and that the title to the land 
be decreed to be in her, 

The answer of Morrow, as Ordinary, alleges that James 
R. Phipps had been treasurer of Clayton county, and in the 
transaction of the duties of his office had become indebted to 
the county in the sum of $1,700 00; that defendant assumed 
control of the indebtedness, and accepted in satisfaction there- 
of a deed to the land executed by the defendants, James R. 
Phipps and Mary Phipps; that thereby, there was vested in 
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defendant, for the use of the county of Clayton, a valid title 
to said property. 

The evidence made the case presented by the bill and an- 
swer. The charge of the Court is unnecessary to an under- 
standing of the case, except as contained in the assignments 
of error. The jury returned a verdict for the defendants. 

The complainant assigns error as follows: 

Ist. The Court erred in charging the jury, “that if Mor- 
row was Ordinary of Clayton county, and James R. Phipps 
was indebted to Clayton county, Morrow, as Ordinary, had 
the right and power, under the law, to control that indebted- 
ness and to agree to a settlement, and to accept a deed to the 
land in settlement of Phipps’ indebtedness.” 

2d. The Court erred in charging the jury, “ that if Morrow 
was Ordinary at the time, and that, in satisfaction of said in- 
debtedness, (no matter when it arose) he received from James 
R. Phipps a title to the land in question, and without any no- 
tice, actual or constructive, of the claim of complainant to it, 
the land and its title in his hands. would be protected from 
her claim, and the verdict should be for the defendant.” 


A. W. Hammonp & Son; W. Waterson, for plaintiff in 
error. 


Joun L. Dora; E. W. Beck; Speer & Srewant, for 
defendants. 


McCay, Judge. 


Had the Ordinary of Clayton county the right under the 
facts set forth in this record, to purchase the land in dispute? 
It is settled in this State that the old Inferior Court, Ordinary, 
County Commissioners, ete., who have charge of county 
affairs, have no powers except those expressly granted, or such 
as arise by necessary implication from the powers actually 
granted: See Dent vs. Cook, 45 Georgia, 325. There is no 
pretense that there is any grant of a general power to an Or- 
dinary to buy land, or that there is any necessary implication 
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of such a power from the powers granted. All that can, with 
any show of reason, be contended for, is that there are purpo- 
ses and circumstances, in and for which, this power may very 
fairly be implied. And this is doubtless true. The county 
needs land, say for a jail, Court-house, and other public build- 
ings; and there is special provisions authorizing the purchase 
of land for a poor-farm. But this is a very different thing 
from the general rights of an Ordinary to purchase and hold 
such land for the county, as he may see fit. Wedo not think 
he has any such power, and we think the cases we have re- 
ferred to establish it. We are inclined, too, to think that per- 
haps, an Ordinary might, if it were necessary for the collec- 
tion of a debt due the county, take land for the debt, instead 
of money. But this would be a very dangerous power, and 
if exercised, it should be only under circumstances where the 
necessity was obvious: See 16 Sergeant & Rawle’s Reports, 
592, The Ordinary is a mere public agent. He is not the 
public, It often happens that these officers are neither wise 
nor unselfish men, and we think the laws very wisely require 
them to keep, at all times, in their exercise of power, within 
the very limits of the grant. 

There is nothing in this record to show that this land was 
bought for any of the purposes for which land is, by law, 
specially authorized to be bought. Nor do the facts show 
that it was neeessary to buy this land to save the debt due 
from the old treasurer. It does not appear that he did not 
have a good bond and good security. So far as it appears, 
this purchase may have been a mere favor, either to the treas- 
urer himself or his securities. Such a power we do not think 
exists by law in the Ordinary, and it would be very detri- 
mental to the public interest if it did. 

The only question there is at all in this case, upon which 
there arises any doubt in our minds, is, upon whom the burden 
of proof lies in cases like this. Must the Ordinary show his 
authority, or must the party denying it show the want of au- 
thority ? The general rule, in the case of corporations and 


yublic agents, undoubtedly is that their power to act must al- 
gents, y 
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ways affirmatively appear. They are only what the grant 
makes them. That is the law of their being, and they can 
exercise only such functions as they are by law authorized to 
exercise. 

An Ordinary in this State stands even upon a more limited 
footing than this. He is not the county. He is a mere agent 
of the county. He has certain definite, specific powers as a 
public officer, and he has no others. In all his acts it ought 
to appear that he is acting within the scope of his powers, be- 
cause it is only when he is doing a public duty, cast upon him 
by law, that his authority to act at all exists. It is always in 
his power to show the circumstances surrounding his acts. 
As in this case, if this land was needed for any of the county 
purposes, or if it was necessary to take it to save a debt due 
the county, it is in his power to show it. 

We are the more ready to keep Ordinaries and public offi- 
cers of the like character within this strict rule, because, by 
our present laws, county affairs are in the hands, generally, of 
one man, and the whole genius of our county organization 
makes it almost a public necessity that these officers shall 
confine themselves strictly within the limits of their express 
powers, or of such necessary implications as are required for 
the use of their expressly granted powers. 

Judgment reversed. 


Witui1aM P. CRAWFORD AND SAMUEL W. May, executors, 
plaintiffs in error, vs. SARAH E. Warp, defendant in error. 


1. On the trial of an appeal from the judgment of the Ordinary allowing 
two lots of land, by their numbers and district, as a homestead, the 
proceedings showing the number of acres, and the issue is, whether 
the homestead set apart by the Ordinary is not in value greater than 
$2,000 00 in specie, and, in the evidence, the value is given by the 
witnesses at certain rates per acre—the jury may find by their verdict 
in favor of the homestead as allowed by the Ordinary, if they believe, 
from the testimony, it does not exceed in value the constitutional 
limit. And if from the evidence they believe it does exceed in value 
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said limit, they may reduce the number of acres, and specify how much 
and what part of the land shall be allowed as a homestead, so that the 
same shall not be of greater value than $2,000 00 on a specie valua- 
tion. 

2. The verdict in this case is not so strongly and decidedly against the 
weight of the evidence in reference to the value as to authorize it to 
be set aside, when the question was fully and distinctly submitted by 
the Court to the jury. 


New trial. Homestead. Before Judge HARRELL. Ran- 
dolph Superior Court. May Term, 1872. 


Sarah E. Ward, wife of Andrew J. Ward,- petitioned the 
Ordinary of Randolph county to have a homestead set apart 
for herself and her minor children, in lots of land numbers 
eleven, twelve and thirteen, in the ninth district of said county. 
Said tract contained, according to the return of the county 
surveyor, six hundred and seven and one-half acres. Two of 
the commissioners appointed to value said land estimated it as 
worth five dollars in specie per acre, the third dissenting. 
George W. Crawford, a creditor of Andrew J. Ward, objected 
to the valuation. After hearing the evidence and argument, 
the Ordinary set apart lots numbers eleven and twelve, with 
the improvements thereon, as a homestead for the petitioner. 
George W. Crawford carried the case by appeal to the Supe- 
rior Court. The jury, by their verdict, sustained the judg- 
ment of the Ordinary. 

George W. Crawford moved for a new trial upon the fol- 
lowing grounds, to-wit : 

Ist. Because the Court erred in refusing to charge as re- 
quested, “that the jury should find for or against the home- 
stead set apart by the Ordinary,” and in charging “that they 
should find, according to the evidence, a homestead for the 
applicant not exceeding in value $2,000 00 in specie; that if 
the evidence would warrant it, they might find the six hun- 
dred acres embraced in the application and first set apart by 
the surveyor; or, that they could find the four hundred acres 
to which it was reduced by the commissioners and as set apart 
by the Ordinary, or a less number of acres if they believed 

VoL. x1ix. 3, 
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from the evidence that the four hundred acres was worth more 
than $2,000 00 in specie ; that it was their duty to set apart 
a homestead of $2,000 00 in specie value out of these lands, 
and must find the amount of land she was entitled to from 
the evidence.” 

2d. Because the verdict is contrary to the principles of 
equity and justice. 

3d. Because the verdict is strongly and decidedly against 
the weight of evidence. 

The evidence was conflicting as to the value of the land, ir- 
respective of the improvements, Different witnesses estimated 
it as being worth different prices, varying from three dollars 
to eight dollars in gold per acre. The cost of the improve- 
ments was estimated at from $4,000 00 to $5,000 00. All 
the testimony showed that the place is well improved. 

The new trial was refused, and George W. Crawford ex- 
cepted upon each of the aforesaid grounds. 

The death of George W. Crawford was suggested in the 
Supreme Court, and his executors were made parties in his 
stead. 


E. L. Doveiass; H. FIELDER, for plaintiffs in error. 


Hoop & Kippoo; C. B. WooreEn, for defendant. 


TRIPPE, Judge. 


Sarah E. Ward filed her application to the Ordinary of 
Randolph county for a homestead. The surveyor returned, 
as surveyed by him with a plat, three lots of land, by num- 
bers eleven, twelve and thirteen, each containing two hundred 
two and a half acres. George W. Crawford (then in life) as a 
creditor, filed his objection that the land was of greater value 
than $2,000 00 in specie. Commissioners were appointed, 
who reported the land to be worth five dollars per acre. The 
Ordinary, on this report, allowed two of the lots on which 
were the improvements, as a homestead, and passed an order 
accordingly. From this the objecting creditor appealed. 
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On the trial, evidence was introduced by both parties as to 
the value of the land, and of the improvements, and of the 
land as affected by the improvements. The witnesses differed 
greatly in their estimates of the value, varying from three to 
eight dollars per acre. 

The Court was requested by counsel for objecting creditor 
to charge the jury, that “it was the duty of the jury to find 
either for or against the homestead, as allowed by the Ordi- 
nary,” which the Court refused, and charged “that they should 
find according to the evidence a homestead not exceeding 
$2,000 00 in specie, that they could find the four hundred 
acres set apart by the Ordinary, or fora less number of acres, 
if they believed from the evidence that the four hundred acres 
were worth more than $2,000 00 in specie; that it was the 
duty of the jury to set apart a homestead of $2,000 00 in 
specie value out of this land, and they must find the amount 
> The refusal 
of the Court to charge as requested, and the charge as given, 
are complained of. 

1. The decision in Atrtland et al., vs. Davis, 43 Georgia 
Reports, we think settles this question. An appeabcarries up 








of land she was entitled to from the evidence.’ 
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the case so that it may be heard de novo, and the appellate 
Court has the powers of the Ordinary, on the trial of the 
appeal. The jury may find as they were instructed by the 
Court they could do, and if the evidence was such that they 
could not define by metes and bounds, or by proper diserip- 
tions, the portion of land they might find as a homestead, pro- 
vided they found less than the Ordinary allowed, they could 
so frame their verdict as to authorize the Court to have the 
proper order to issue to the surveyor to survey the land and 
make and return such a plat as might be required by the 
terms of the verdict. 

2. We do not think that the weight of the evidence was so 
strongly against the verdict as to authorize a new trial on 
that ground. The question of the value was distinctly and 
fully submitted to the jury. 

Judgment affirmed, 
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GrorGE W. HELMs ef ai/., plaintiffs in error, vs. JAMEs S. 
WHIGHAM, guardian, defendant in error. 






Where the evidence showed that the note sued on was turned over to the 
plaintiff, as guardian for the children of Hickey, and that they were all 
of age except the youngest, it was lawful for the plaintiffs to have a 
judgment against the defendants without proof of the payment of 

taxes. 











Relief Act of 1870. Minors. Before Judge Jonson. 
Chattahoochee Superior Court. September Term, 1872. 





For the facts of this case, see the decision. 






E. H. Worritx, by PEabnopy & Brawnnovy, for plaintiffs 
in error. 






No appearance for defendant. 






Warner, Chief Justice. 
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This was an action brought by the plaintiff, as guardian of the 
minor orphans of A. C. Hickey, deceased, against the defend- 
ants, on # promissory note for the sum of $204 12, dated 4th 
March, 1862. It appears from the evidence in the record that 
the note was turned over to the plaintiff, as guardian of the chil- 
dren of Hickey, in 1863, and that, at the time of the trial, 
all of the children of Hickey were of age except one. A 
motion was made by the defendants to dismiss the case on the 
ground that the plaintiff had failed to file an affidavit of the 
payment of taxes, which motion the Court overruled. The 
defendants then requested the Court to charge the jury, that if 
the evidence showed that some of the children were of age, 
and some not, then the plaintiff was entitled to have a verdict 
as to those under age, for their pro rata shares of the note, 
but could not recover as to those who were of full age, unless 
there was proof that, after coming of age, they had paid taxes 
on their parts of the note; which request the Court refused, 
but charged the jury that if the evidence showed that the 
note sued on was turned over to the plaintiff, as guardian for 
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the children of Hickey, and that they were all of age except 
the youngest, it was lawful for the plaintiff to have a judg- 
ment against the defendants without proof of the payment of 
taxes on the note, to which charge, and refusal to charge as 
requested, the defendants excepted. In our judgment, there 
was no error in the refusal of the Court to charge as request- 
ed, or in the charge as given, on the statement of facts dis- 
closed in the record. 

By the fourteenth section of the Act of 1870 it is declared 
that “nothing in this Act shall be so construed as to affect 
any claim due any widow, or minor, contracted prior to June 
Ist, 1865 ;” therefore, the note sued on is a claim excepted 
from the provisions of that Act requiring taxes to be paid 
thereon, even if the Act is a valid, constitutional law, which, 
in my judgment, it is not. 

Let the judgment of the Court below be affirmed. 


Witiiam A. GaTEewoop, plaintiff in error, vs. THe City 
Bank OF MACcoN et al., defendants in error. 


When A filed a bill against the City’ Bank of Macon, charging that he 
was the holder of a mortgage made by B on certain real estate, founded 

, on avaluable consideration; that the said City Bank was also the 
holder of a mortgage made to it by B upon the same property ; that the 
mortgage to the bank was given to secure the payment of a note made 
to the bank by B for the loan of money at more than seven per cent. 
per annum, and was therefore null and void; that the mortgage to 
the bank was of older date than the mortgage to A; that the junior 
mortgage contained upon its face notice of the mortgage to the bank ; 
that the mortgage to the bank had been regularly foreclosed by rule 
nisi, notice and judgment of the Superior Court of the county of Put- 
nam, where the land was situated, and ordered to be sold to satisfy it ; 
that B was insolvent, and that unless A could set aside this illegal 
mortgage, he would lose his money. 

The bill prayed an injunction. The defendant, on the rule to show 
cause, denied there was equity in the bill, and insisted that if the com- 
plainant had any remedy, it was at law, under sections 3903 and 3892 
of the Revised Code. The Judge refused the injunction, and the com- 
plainant excepted: 
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Held, That there was no error in the judgment of the Court refusing the 
injunction. Admitting that the note, to secure which the mortgage to 
the bank was given, is null and void for usury, if the complainant has 
any remedy, it is only under sections 3903 and 3892 of the Code, and 
as that remedy, if it applies to his case, is made ample and complete, 
equity has no jurisdiction. 


Injunction. Mortgage. Usury. BeforeJudge HILL. Put- 
nam county. At Chambers. March 31st, 1873. 


William A. Gatewood filed his bill against the City Bank 
of Macon, Benjamin F. Adams, and James L. Wilson, sheriff 
of Putnam county, making the following case : 

Adams was indebted to complainant in large sums of money, 
and complainant was also liable in divers other large amounts 
as indorser, security and guarantor for him. In order to se- 
cure the complainant in the amount of said indebtedness and 
to indemnify him from loss on said contingent liabilities, 
Adams, on March 3d, 1872, executed to him a mortgage upon 
certain personal property and real estate in the county of Put- 
nam, said instrument setting out a prior mortgage on said 
realty given to the City Bank of Macon. This last men- 
tioned instrument was executed under the following cireum- 
stances: On April 28th, 1871, Adams negotiated a loan from 
said Bank upon two notes for the aggregate amount of 
$10,000 00. Said notes were discounted at the rate of one 
and one-half per cent. per month off, or at some other rate 
exceeding seven per cent. perannum., Cotemporaneously, the 
mortgage aforesaid was executed to secure the payment of said 
notes. Said mortgage has been foreclosed, the execution is- 
sued thereon levied upon the property described therein, and 
the property advertised for sale on the first Tuesday in Janu- 
ary, 1873. Complainant’s mortgage has also been foreclosed. 

The instrument under which said bank claims a lien, and all 
proceedings based thereon, are utterly null and void as contrary 
to the laws of this State, enacted as a restraint upon banks to 
prevent their usurious charges. Unless complainant is ena- 
bled to avail himself of his mortgage, he will lose large sums 
of money, as said Adams is hopelessly insolvent. Prayer, 
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that said judgment of foreclosure be decreed null and void ; 
that the City Bank of Macon may be perpetually enjoined 
from enforcing the same; that the writ of injunction may 
issue restraining the said City Bank of Macon and the said 
James L. Wilson, sheriff of said county, from proceeding fur- 
ther at law against said mortgaged property; and that the 
writ of subpcena may issue. 

A temporary restraining order was granted by the Chan- 
cellor, (Hon. P. B. Robinson,) and the third Monday in 
March, 1873, was appointed for a hearing of the motion for 
an injunction. At the time designated, Judge Bartlett, of the 
Ocmulgee Circuit, having been of counsel, was disqualified 
from hearing the motion, and it was agreed between counsel 
that the case should be heard by Judge Hill. 

The Chancellor refused the injunction, and the complainant 
excepted. 


Wit11aM A. REID, for plaintiff in error. 


A. Prouprit; C. L. BARTLETT, for defendants. 


McCay, Judge. 


The general rule that a judgment of a competent Court 
concludes the parties to it and their privies, on all questions 
pertaining to the merits of the action, is almost without qual- 
ification, and is of universal acceptation: See Phillip’s Evi- 
dence, volume 2, pages 4-10; and Cowen’s American Notes 
to Phillips, volume 4, page 1. Even equity will not interfere, 
except for fraud, accident, surprise, mistake, etc., and only then 
on proof of due diligence by the complainant. And Lord Eldon, 
in 14 Vesey, 31, says in reference to this very question, of 
coming into equity for relief against a judgment at law, on 
the ground of usury, that the neglect to plead at law is no 
ground for equitable interference. There is, however, a class 
of judgments in England, and in many of the States of this 
Union, where Courts, both of law and equity, have interfered, 
to-wit: judgments entered by confession under a warrant of 
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attorney. And the foundation of the interference is, that the 
judgment obtained, as it is, without notice or pleadings, but 
confessed on the record by an attorney, under an authority 
attached to and part of the usurious contract, is from its very 
nature, a part of that original oppression and illegality against 
which the usury laws were aimed. Originally, even in such a 
judgment, the Courts would not interfere, in consequence of the 
estoppel which every judgment creates between the parties ; 
but subsequently, under a suggestion of Lord Hardwick, it 
was done in the Common Pleas and King’s Bench, though 
in the Exchequer it has been uniformerly refused. In Fan- 
nin vs. Dunham, 5 John. Chancery Reports, 121, Chancellor 
Kent entertained a bill for relief against such a judgment, on 
the ground that the New York Law Courts had lately ceased 
to interfere, even with such judgments. In doing so, how- 
ever, he goes into the history of the practice of the English 
Courts on the subject, reviewing the cases, and showing the 
origin, reason and history of the practice. But in Fannin vs. 
Dunham, the Chancellor only interfered on the payment by 
the complainant of the principal with legal interest, and he 
then shows that it is only on such terms that even a Court of 
chancery will interfere, even with a judgment obtained by con- 
fession on warrant of attorney. 

In 2 Hill (S. C.) Chancery Reports, 474, the Chancellor 
says that a case is not to be found in the books, of an inter- 
ference by chancery with a judgment at law, obtained in the 
usual mode, under pleadings and notice, on the ground of usu- 
ry in the original contract. That contract has been merged 
into the judgment, which imports absolute verity ; and it is 
conclusively presumed that the parties made all the defenses 
allowed by law, and that the judgment is the conclusion of 
law on the true facts of the transaction. In Thomas vs. Ber- 
ry, 3 John. Chancery, 399, there was a bill filed for relief 
against two judgments—one obtained by confession and war- 
rant of attorney, and one on regular proceedings, by process, 
service, etc. The bill charged the most oppressive usury in 
both cases, but the Court, while it entertained the bill and 
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gave relief (on the terms laid down in Fannin vs. Dunham,) 
against the judgment obtained by confession under warrant of 
attorney, refused to interfere with the regular judgment. The 
complainant was in laches for failing to plead, and the Court 
was restrained by the stern rule that the judgment at law was 
an estoppel. 

As a matter of course, if there be fraud in any of the other 
grounds for equitable interference, there is no difficulty ; but 
if the only objection to the judgment is that the original debt 
was usurious, the doctrine seems to be settled that it is too 
late to ask even chancery to interfere, after a regular judg- 
ment at law. Nor are we able to see how the case is strength- 
ened when the complainant is a creditor of the defendant, 
instead of the defendant himself. He is clearly a privy of 
the defendant ; his only interest in the matter is, that the de- 
fendant is his debtor. He comes into the controversy throagh 
the defendant, and it would entirely upset the whole doctrine 
of the conclusiveness of judgments, if they were liable to be 
attacked on their merits by other creditors of defendant. In- 
deed, as a general rule, even accident, mistake, surprise, etc., 
as objections to a judgment, are matters to be set up only by 
the defendant. If he submits to them, it is nobody else’s 
business. So far as I have been able to find cases of interfer- 
ence against a judgment, by others than the defendant, they 
are all for want of jurisdiction, or for fraud and collusion. 
And but a moment’s consideration will show that this must 
be the proper rule. There never would be an end of litga- 
tions, if after the defendant has had his day in Court, and a 
judgment has been pronounced, every creditor shall have his 
day, also, and have the issues re-examined. Nor is there any- 
thing in the fact that the issue sought to be made is not, nil 
debit, payment, off-set, failure of consideration, ete., but ille- 
gality of consideration. The laws of this country and of Eng- 
land permit, but do not require, men to plead illegalities. It 
is, perhaps, true in morals, that all a man has he holds only 
in trust for his creditors, and a good man will doubtless act 
with this great moral principle before him. But the laws of 
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no country, that I am aware of, put him, in fact, so far in the 
power of his creditors, as that they may oversee his bargains 
and inquire into the propriety of them. He may pay usury 
if he pleases, or debts barred by the statute of limitations, or 
racing debts, or make a bad trade, or submit to a judgment, 
based on transactions of this character, without fraud upon 
his creditors in law. Ina great many cases, it has been sol- 
emnly adjudged that the plea of usury is a personal privilege, 
and can only be taken advantage of by the debtor himself: 
Campbell vs. Johns, 4 Dana, 177; Fenner vs. Sayer, 3 Ala- 
bama, 458; Cook vs. Kornegy & Dyer, 3 Jbid., 646; Speigler 
vs. Snap, 5 Leigh., 478; DeWolf vs. Johnson, 10. Wheaton, 
367; Port vs. Dart, 8 Paige, 639; 2 Hill’s (S. C.) Chancery, 
474. 

In this State this question has rarely arisen. Our Code, 


* section 3538, provides that “creditors or bona fide purchasers 


may attack a judgment for any defect appearing on the face of 
the record, (so as to make it void and not merely irregular, sec- 
tion 3535,) or for fraud or collusion, whenever and wherever it 
interferes with their rights in law or equity.” Nothing is here 
said about going behind a judgment and attacking it for ille- 
gality of the consideration, or want of consideration, and we ap- 
prehend no such thing was thought of. The case of Solomon vs. 
Pope, in 36 Georgia, was not the case of a judgment, but of 
a simple contract debt, and the circumstances were peculiar. 
There was a privity between all the parties. The debtor had 
sold his goods, and the purchaser had agreed to pay the pur- 
chase money to the creditors of the seller. Solomon was 
mentioned by name, the others generally. As the case was 
before the Court, Pope, one of the creditors, had garnisheed 
the purchaser, and he, Pope, knowing the terms on which the 
purchaser had bought, filed a bill to attack Solomon’s debt on 
account of usury. Here was a fund belonging to an ab- 
sconded debtor, in hand, none of the debts were in judgment, 
the fund had been, as the record was before the Court, appro- 
priated by the debtor to the creditors. And this Court, on 
the idea, we suppose, that under the circumstances of the case 
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the principles of a trust or the usages of a Bankrupt Court 
were applicable, sustained the bill. The privity then exist- 
ing, by reason of the written orders of the debtor, make that 
case stand on special circumstances. Otherwise it would be 
contrary to the uniform current of decisions, and a dangerous 
innovation on established principles. 

What is the proper construction to be given to our Act of 
1866, and to section 3903 of our Revised Code, we do not 
now decide. Weare clear, that previously to that statute, 
equity would furnish no remedy for the complainant as he has 
made his case. If so, that statute will not authorize him to 
come into equity. Whatever remedy he has by that statute 
is under it and under the method it prescribes, and he gives 
in his bill no reason why that remedy cannot be used by him. 
Whether that statute gives him new rights, or whether it only 
authorizes him to doat law what, before, he might do in equi- 
‘ty, to-wit: attack the mortgage or judgment for fraud or 
collusion, or for matter appearing on the face of the record, 
rendering it invalid, or whether it in truth opens the whole 
question upon the merits to reinvestigation at the demand of 
each creditor of the mortgagor, we do not determine. A Court 
of equity has no jurisdiction of the case made by the bill, and 
not having any authority over it, such a Court is not the pro- 
per tribunal to decide the question. We, therefore, simply 
affirm the judgment of Judge Hill, refusing the injunction— 
leaving the other questions open until they come up from a 
Court having jurisdiction. 

Judgment affirmed. 


WaRREN AKIN, plaintiff in error, vs. Joun R. FREEMAN, 
defendant in error. 


1, The eighth and twenty-ninth sections of the Act of 1856, prescribing 
that after seven years without an entry, etc., a judgment shall not be 
enforced, but shall be presumed to be satisfied, and also that where a 
bona fide purchaser has'been in the possession of real property four 
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years, it shall be discharged of the lien of any judgment against the 
person from whom he purchased, were parts of a statute of limitation 
in force on the 30th of November, 1860, and were by the terms, spirit 
and intention of the Act of that date suspended ; and by the various 
Acts from 1860 to 1865, the suspension was continued until the close 
of the war. 

2. Shorter sold land to Rice, against whom there wasa judgment, and gave 
Rice abond for title. Rice, without paying any of the purchase money, 
sold to Freeman, agreeing to transfer Shorter’s bond, but not having 
it at the time, gave Freeman his own bond. This wasin 1860. Free- 
man at once paid a portion of the purchase money to Rice and went 
into possession. A short time afterwards, Freeman paid a sufficient 
amount to pay Shorter, which was done with the money so advanced, 
leaving a portion still unpaid to Rice. Freman subsequently, in 1862, 
forwarded this to Rice, who, by express, sent his own deed to Free- 
man. Freeman demanded the bond of Shorter, and Rice replied that 
he had given him that before. Nothing more was done until 1867, 
when the judgment creditor levied on the land as Rice’s property, and 
after this levy, Freeman obtained Shorter’s deed without warranty : 

Held, That no title ever vested in Rice which was the subject of levy and 
sale. 

Waryer, Chief Justice, dissented. 


Statute of limitations. Judgment. Execution. Bond for 
titles. Before Judge Harvey. Floyd Superior Court. Jan- 
uary Term, 1872. 


On November 22d, 1858, Akin recovered a judgment in 
Cass Superior Court against the Cherokee Baptist College, as 
principal, and John H. Rice, as indorser, for $1,000 00 prin- 
cipal, besides interests and costs. Execution was issued on 
this judgment on December 6th, 1858, upon which were the 
following entries: A receipt, signed by the clerk, for $9 25 
costs, dated July 26th, 1859 ; a receipt from plaintiff to the de- 
fendant for $156 75, interest due thereon, dated December 22, 
1859; an affidavit by the plaintiff that Rice had removed 
from, and then resided out of the limits of the State of Geor- 
gia, dated May 11th, 1867; a levy upon a lot of land situate 
in the city of Rome, dated May 31st, 1867. The property 
levied on was claimed by John R. Freeman. The evidence 
upon the issue thus formed made the following case : 

_In the fall of 1858 Rice bought the property in dispute 
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from Alfred Shorter, taking a bond for titles, but paying no 
portion of the purchase money. About March Ist, 1860, Rice 
sold the lot to Freeman, but not having Shorter’s bond at hand, 
executed his own bond, receiving at that time $1,000 00 in 
money. Freeman went into possession, and a short time there- 
after made another payment to Rice, out of which the entire 
balance due to Shorter was paid. In 1862, Freeman sent the 
balance due to Rice to him, and he immediately forwarded to 
Freeman his deed, dated March 4th, 1862. Freeman de- 
manded Shorter’s bond for title; Rice replied that he had be- 
fore that time delivered it to him. Freeman knew of no 
judgment or lien against the land until January, 1867. On 
the 9th of January, 1869, he procured a deed from Shorter, 
without warranty. 

The jury found the property not subject. Whereupon, the 
plaintiff in execution moved for a new trial upon the follow- 
ing grounds, to-wit: 

Ist. Because the Court erred in the following charge to the 
jury: “If seven years had run against this fi. fa. without 
proper entries during that time, it would be dormant and 
could not bind the land.” 

2d. Because the Court erred in the following charge: “If 
Freeman was a bona fide purchaser for value, without actual 
notice of this judgment, and held possession of this land for 
four years prior to the levy, the land in his hands is discharged 
from the lien of the judgment, even if it is not dormant.” 

The motion was overruled, and plaintiff excepted. 


WARREN AKIN; ALEXANDER & WRIGHT, for plaintiff 
in error. 


Smitu & BRANHAM, for defendant. 


TRIPPE, Judge. 


The question, whether the different Acts suspending the 
statutes of limitation operated to suspend the statutory pro- 
visions in reference to judgments becoming satisfied or dor- 
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mant, by having no entry upon them within seven years, or 
having their lien discharged, so far as relates to property sold 
by the defendant, when the purchaser has been in possession 
of land so sold for four years, has been for several years ex- 
haustively argued before this Court, and in the decisions here- 
tofore made. I do not propose to be prolix, or to wrong the 
professional reader, in giving the reasons for my concurrence 
in the judgment pronounced on these points at this term. 

There is not a more universally fixed and accepted rule 
than that, in the construction of statutes, the intention of 
the Legislature, when discovered, shall prevail. The ninth 
clause of the fourth section of the Code, in enacting rules for 
the construction of statutes, says: “In all interpretations the 
Courts shall look diligently for the intention of the General 
Assembly, keeping in view at all times the old law, the evil 
and the remedy:” See 2 Cranch, 33; Ibid., 386; 1 Black’s 
Reports, 61; 4 Dallas, 14. 

Keeping this principle in view, let us look into the first 
Act, passed November 30th, 1860, touching the question of 
suspension. The fourth section says: “ It shall not be law- 
ful for any plaintiff in fi. fa., his agent or attorney, to have 
the same levied upon the property of any inhabitant or cor- 
poration of this State, until the first of December, 1561 ;” 
and after making several provisions to suspend sales in cases 
of levies then pending, and allowing levies where defendants 
were removing, etc., it provides that the statutes of limitation 
shall cease to run, ete., during a certain period, to-wit: the 
suspension of the banks. It will be observed that the restrain- 
ing provisions of this Act applies exclusively to the enforce- 
ment of judgments by levy, and placed no barrier or prohi- 
bition whatever against bringing suits or actions by creditors 
or plaintiffs. 

What reason could there be to enact a law preventing exe- 
cutions from being levied, which would become dormant if an 
entry were not made upon them within seven years by the 
officer authorized to execute and return the same, and to make 
no provision against such a result, but to provide simply that 
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there should be a suspension of any Act of limitation upon 
the right of a creditor to sue? There was nothing in the Act 
affecting the right to bring an action—nothing denying that; 
and a creditor with a claim not in judgment was in no way 
touched by the Act. The judgment creditor was barred from 
levying, and thereby made. to lose or risk his debt for his 
failure so to do, unless some relief was granted against the other 
law on the statute book, thus endangering his right. One 
class of creditors, not within the scope of the Act or in dan- 
ger of being hurt by it, would thus have all bars—all limita- 
tions against them removed, whilst the other class, who had 
new disabilities imposed upon them, would be denied, not 
only the benefit or relief granted to the first, but forced, seri- 
ously if not fatally, to hazard their right of final collection 
by submission to the law itself. If the creditor could have 
managed to have had an “entry” made, so as to prevent his 
becoming disabled to enforce his judgment at all, under the 
eighth section of the Act of 1856, then in force, I have never 
been able to see by what means he could preserve his lien on 
land sold by his debtor, provided the Act continued for four 
years, and the purchaser remained in possession during that 
time. The Act was, in fact, by repeated legislation, contin- 
ued in force for more than four years ; and if the twenty-ninth 
section of the Act of 1856 was not suspended, then we would 
have had the spectacle of a Legislature forbidding a creditor to 
move in the collection of his debt, and, at the same time, 
keeping in operation a law whereby he should lose his lien on 
whatever real property his debtor might sell. Such a con- 
struction would not only make the Legislature, in inserting 
the suspending clause in the Act of November 30th, 1860, 
guilty of a foolish discrimination in favor of those who had 
no need of it, but also guilty of a great wrong and outrage 
against those to whom the relief was denied, and who were 
the only persons who were legislated into a position to demand 
it. Reason and a sense of justice would require a Legislature, 
whenever it suspended the power of a citizen to assert his 
rights, also, at the same time, to suspend any and every law 
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that imposed disabilities upon him for his failure to assert 
them; and Courts would be quick to construe in his behalf 
any words in such enactments, that, by any reasonable fair- 
ness, could admit of a construction that would prevent such 
gross injustice. 

In this view could it be called a violation of any fair rule 
of construction, to say that the Legislature intends to, and did, 
by this clause of the Act of 1860, suspend the eighth and 
twenty-ninth sections of the Act of March, 1856, even if the 
eighth section had been simply a provision as to judgments 
becoming dormant, and not a statute of limitation as it was 
held to be in Chambliss vs. Phelps, 39 Georgia, 386; Battle 
vs. Shivers, Ibid., 405; Horton vs. Clarke, 40 Georgia, 412? 

Such Acts as the Dormant Judgment Act of 1822-3, have 
been called by the Courts and the Legislature, Acts of limi- 
tation. In 7 Georgia, 166, this Court, in giving a construction 
to that Act, said: “We are of opinion that there is nothing 
to prevent the Legislature from fixing a time within which 
an existing judgment shall be enforced, as well as to pass any 
other Act of limitation.” Words of a similar import were 
used in 2 Kelly, 255, in reference to the same Act of 1822. 
So in Charlton’s Reports, 330, 331; and there are several 
other instances where Courts have so denominated such Acts. 
The Legislature in the third section of the Act of 1866, com- 
monly known as the “stay law,” in referring to the laws in 
relation to limiting liens, expressly call them “statutes of lim- 
itation.” If, then, these words have been so often used by 
the Courts in that sense, and by the Legislature in the series 
of Acts on the same subject, have been in terms so directly 
applied, and the spirit and justice of this Act of 1860 so 
strongly call for a construction of the same words therein 
used, in order to- prevent great wrong and injustice, and I 
may say to protect the Legislature itself against a gross ab- 
surdity in the meaning of its enactments, we are furnished 
with sufficient, if not overwhelming reason, whilst looking for 
the intention of the law-maker in passing the Act of 1860, 
and “keeping in view the old law, the evil and the remedy,” 
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to hold that where the Act in one clause prevented a judg- 
ment from being enforced, and in the next clause suspended 
the “Acts of limitation,” it meant to suspend any and all 
Acts which imposed penalties, forfeitures, losses or any hurt or 
damage whatever that might otherwise result from obedience 
to that Act. I will add that, in my individual opinion, no 
one for a long time entertained a doubt as to this being the 
proper meaning of that Act, and that the universal opinion 
of lawyer and layman was that, under its provisions, no judg- 
ment creditor ran any risk of losing his lien, or of his judg- 
ment becoming barred or dormant. 

I have referred to the words used in the Act of 1866, sty]- 
ing these Acts “statutes of limitations,” for the purpose of 
showing how these have been applied by the Legislature, as 
well as by the Courts. It is denied that these Acts were 
suspended by the Act of 1866, because as it only suspended 
“all statutes of limitation, relating to the liens affected by the 
Act,” and as the whole “stay law” feature of it was declared 
unconstitutional, therefore no lien was affected by it, and con- 
sequently no statute was suspended, Be that as it may, the 
force of the reference is just as strong. The Legislature may 
not have the power to enact a stay law, but yet, the sense in 
which it used the words “statutes of limitations,” is as clear 
as it would have been had the Act been declared in its main 
provisions valid. It may be, also, pertinent to add, that al- 
though the portion of the Act of 1866 preventing liens, etc., 
may have been unconstitutional under the principle of the de- 
cision in the case involving the Act of 1866, yet the suspension 
clause in it was independent of the stay law feature, and had 
no words limiting or confining its meaning to, or making it 
contingent on other portions of the Act, which were of no ef- 
fect. The Legislature intended to prevent executions from 
being levied, and it said so in plain unmistakable terms. It 
of course thought the Act constitutional, and that it would 
be enforced. Its enforcement without further provisions, 
would have worked wrong to judgment creditors. To pre- 
vent this, the Legislature inserted an independent clause, sus- 

VoL, xix. 4, 
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pending the statutes of limitations. The intention of the 
Legislature in this last provision is as plain as if no constitu- 
tional question could arise as to the former part of the Act. 
Moreover the people, the subjects of the law, almost with one 
accord, accepted the Act, the whole Act, with all its parts, 
and submitted to it, believing that whether it was or was not 
constitutional, its observance would not work a denial of all 
rights, for there was a saving clause protecting them against 
injury from lapse of time. And thus the whole force of the 
reason of the rule as to the intention of the Legislature, the 
spirit and reason of the statute, “the old law, the evil, and the 
remedy,” remains practically unimpaired. 

I have referred to the decisions in 39 Georgia, 386, 405, 
and 40 Georgia, 412, where it was held that the eighth sec- 
tion of the Act of 1856 was a statute of limitation, and was 
suspended by the Act of 1860, and the suspension continued 
by the subsequent suspension Acts. It is there said that the 
suspension of this section operates to revive the next preceding 
Act which regulated the subject, to-wit: the Act of 1822-3, 
I have already said, in substance, that had the eighth section 
of the Act of 1856 been in the terms of the Act thus said to 
be revived, it would none the less have been suspended by the 
Act of 1860 and similar subsequent Acts. It would have been 
but a poor boon to have barred the creditor of his right to 
levy, and to have told him that, in the meantime, he should 
be compensated by being relieved from the statute which 
would hold his judgment paid and satisfied, and substituting 
therefor another statute which would only make it dormant— 
that a fatal poison should not be administered which would 
produce death to the debt, but only an opiate to effect a sleep 
which would kill its lien. Such could not have been the in- 
tention of the Legislature. ; 

If the suspending clause in the Act of 1860 had such an 
effect, then, as the Act of 1856, known as Cone’s Act, was a 
-codifying Act of all the statutes of limitation, and, in some 
instances, changed the rule as to time, and was in force on the 
30th of November, 1860, would not its suspension have revived 
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the preceding statute of limitation, and thus there would 
never have been any suspension whatever, at least, by virtue 
of the Act of 1860, and the subsequent Acts continuing it in 
force? On the 14th of December, 1861, a general Act was 
passed suspending “ the statutes of limitations then (now) in 
force during the war.” This was independent of the Act 
re-enacting the one of 1860. 

Upon the view of the whole question, considering the sit- 
uation of the people at the time, the policy of the Legislature 
as indicated by these statutes, the special provisions and work- 
ing of the Acts, and their actual effects upon debtor and cred- 
itor, it was clearly intended that, in the midst of threatened 
and actual war and revolution, debtors should not only not 
be harassed by levies and sales of their property, but that 
creditors should in no way suffer deprivation or loss beyond 
the postponement of their right for the immediate enforce- 
ment of their claims, 

The Act of 1860 was, by several subsequent Acts, vontin- 
ued in force until the end of the war, and the levy having 
been made in 1867, the judgment cannot “be held and taken 
as fully satisfied and paid,” or dormant, or that four years’ 
possession of land by a purchaser during that time discharged 
it of the lien of such judgment. 

But the next question is, did the lien of the judgment ever 
attach to this land? Did Rice, the defendant, ever have any 
interest in the land that could be levied on? He bought two 
parcels of land, one from Shorter and one from Alexander, 
taking bond for titles without paying any purchase money. 
There was, thus far, certainly no interest in Rice, subject to 
levy and sale. Whilst in this situation he sold both parcels 
to Freeman. The land bought from Shorter is the property 
levied on. Rice states in his testimony that he transferred 
Shorter’s bond for titles to Freeman. Freeman says it was 
the contract that he was to do so, but not having the bond 
of Shorter’s at the time, Rice’s own bond was given as a tem- 
porary arrangement. Freeman paid Rice a portion of the 
purchase money, and afterwards enough to pay off the whole 























60 SUPREME COURT OF GEORGIA, 


Akin vs. Freeman. 





purchase money due Shorter, which was done. When Shorter 
was thus paid and the right existed as against him to demand 
a deed, Rice neither held the land under bond for titles, nor 
was he in possession of the land, nor did he hold a bond for 
titles, for Freeman had the right to that, and the right toa 
deed from Shorter. Any equity that accrued by virtue of 
the payment to Shorter, accrued to Freeman, and previous to 
the contract between Rice and Freeman, Rice only had a 
naked equity which was never the subject of levy and sale, 
Whatever further equity arose as against Shorter or in favor 
of any one, was on account of the payment with Freeman’s 
money and vested in him. 

It is true, a judgment is a lien on all the property of a de- 
fendant. But it has never been held that it can be enforced 
by a levy and sale of land held under a bond for titles, where 
none of the purchase money is paid. If the purchaser thus 
holding has paid all the purchase money, then he has a perfect 
equity liable as property to which he has a legal title. The 
3528th section of the Code provides, that “where a person 
holds property under a bond for titles and the purchase money 
has been partially paid, the same may be levied on under 
judgments against such persons, and the entire interest stipu- 
lated in the bond shall be sold.” It then proceeds to provide 
for the protection of the vendor as to his claim for the unpaid 
purchase money. But in this case, as already stated, when 
the purchase money was paid to Shorter, Rice was not a holder 
of the property or bond for titles in any legal or equitable 
sense. In the case of Ware vs. Jackson, 19 Georgia, 452, the 
facts were, that in January, 1845, Baker sold to Iverson and 
gave bond for titles on the payment of the purchase money. 
In November, 1846, Ware recovered judgment against Baker. 
In March, 1848, Baker made a deed to Iverson, having re- 
ceived the purchase money. Iverson afterwards sold to Jack- 
son. Ware levied his judgment, and Jackson interposed a 
claim. The Court below held the land was not subject, whilst 
a majority of this Court reversed the judgment of the Court 
below, and held on strictly legal grounds that the land was 
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subject. Yet Judge LumMPKIN concurred with “doubt and 
misgiving,” and Judge BENNING dissented, concurring with 
the Court below, that the lien of the judgment never attached 
to the land. In that case there was the legal title in the de- 
fendant in judgment, when it was obtained, and the purchase 
money not paid, and yet the Judge below who tried the case 
did not think the land was subject—one Judge of this Court 
concurring with him, and another hesitatingly deciding to the 
contrary. I refer to this case mainly for the purpose of calling 
attention to the position taken in the decision, and the force 
that was given in the argument to the rule that equity looked 
upon things agreed to be done as actually performed, and to 
make an application of that principle to the contract between 
Rice and Freeman at the time it was made, that Freeman was 
to have the bond of Shorter. But I will leave the further 
discussion of this point to my brother McCay, who con- 
curs with me on this branch of the case. I cannot see, if this 
case were sent back, how the verdict could be contrary to what 
it is, although the Court below erred on the other questions 
involved, for I am satisfied the land is not subject in any view 
that may be taken of the case, unless there was fraud in the 
transaction, which is not pretended. If the verdict is right 
upon all the facts and law of the case, a new trial will not be 
granted, although the charge of the Court may be erroneous 
upon some of the points involved: 41 Georgia, 675; 42 Ibid., 
244, 587; 33 Ibid., 207, 173. 
Judgment affirmed. 


McCay, Judge, concurring. 


As to the dormancy of the judgment, I have stated my 
views fully in Battle vs. Shivers, 39 Georgia, 405, and I am 
satisfied with what I then said. It seems to me that all this 
effort to pervert the words “statute of limitations” in the 
Act of 1860, so as to make them include the Dormant Judg- 
ment Act, is an after-thought to which men’s minds come in 
their efforts to save judgments from that neglect which, du- 
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ring the war, attended all business. Men ‘have suffered and 
do suffer, from that neglect in other matters, and if they suffer 
also because of their neglect to attend to the preservation of 
their liens, I feel no disposition to aid them to the injury of 
purchasers and younger liens. As I said in Battle vs. Shivers, 
the Dormant Judgment Act is an Act, the intent of which is 
to require notice of a judgment lien to be given upon the 
public records, once in seven years, that the plaintiff still 
claims his judgment to be a subsisting one. And there is 
nothing in the Act of 1860, nor in the circumstances of the 
war, to excuse a man from giving a notice, if the effect of his 
failure has been to mislead purchasers and allow younger 
liens to vest. True, it is a misfortune to the plaintiff, but it 
is better that he should suffer than that others, who have acted 
from ignorance, caused by his fault, should make way for 
him. The Act of 1856, in so far as it declares the judgment 
presumed to be satisfied, so that it cannot be sued upon or re- 
vived after the seven years, (if the Act is to have that con- 
struction, which I am not sure of,) may be a statute of limita- 
tions, and may have been suspended. But if this be its 
meaning, its suspension, in my judgment, leaves the Act of 
1823 in full force. Whilst the Act of 1856 was in operation, 
it protected purchasers and junior liens without any necessity 
of a resort to the Act of 1823. If the judgment was dead, sat- 
isfied as to the defendant, purchasers and younger liens were 
protected under the protection of the defendant. But when by 
this suspension there ceased to be any protection to the defend- 
ant, the Act of 1823, protecting purchasers and younger liens, 
(which was not a statute of limitations, but, as I contend, was 
an Act the object of which was to regulate the rights of third 
persons against the property of the debtor,) was left in full 
force. Our law now requires mortgages to be recorded in 
three months, to make them notice to third persons. If we 
were to adopt a law making them void if not recorded, this, 
while it was of force, would protect purchasers as well as 
mortgagors, and the present law would be of no practical use ; 
but if the new law should be suspended, the present law 
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would still be of force and be of practical operation, for the 
simple reason that the present law has a special purpose, to- 
wit: to give notice. The new law would have another purpose, 
to-wit: to affect the mortgager, and the suspension of the new 
law would leave the old standing in full operation, not be- 
cause it revived the old law, for that was not repealed, or even 
superseded by the new, but because the removal of the new 
protection left the old to operate. 

On the other point in this record, I adhere to the decision 
of Chapman vs. Aiken. I did not in that case give my reasons 
for concurring. The great mistake that is made by those who 
treat this Act and the Dormant Judgment Act as statutes of 
limitation is, they forget that the questions are not between 
the plaintiff and defendant, but between the plaintiff and third 
persons, and that both of these Acts have for their object the 
protection of purchasers. By our law, a judgment, from the 
date of its rendition, is a lien on all the property of the de- 
fendant wherever it may be found in the State. It has its 
iron heel so surely planted that whoever, within the limits of 
the State, buys land of the defendant, is charged with notice 
of the judgment and buys subject to it, with the single con- 
dition that this lien, if the purchaser goes into possession, 
ceases in four years. Statutes of limitation are always based 
upon the idea that the party barred by them has delayed action 
so long that the presumption arises that his claim is satisfied, 
or that by the death or disappearances of witnesses, or loss of 
papers, the defendant has lost his evidence. Hence, if the 
plaintiff be under disability, as nonage, coverture, imprison- 
ment, etc., the statutes almost uniformly except him from their 
operation, or if the defendant has acknowledged the debt, or 
recognized the title, the statutes only run from the acknowl- 
edgment. 

This Act is based on different principles. The plaintiff’s 
judgment is matter of record—when satisfied, the record shows 
it. It may lose its lien, though unsatisfied. The ground of 
the protection intended for the purchaser is, that the plaintiff 
is in fault for having failed to make his money out of the de- 
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fendant. Ordinarily the defendant has other property. A 
man rarely sells al/ he has. And the language of the law is 
not that “your debt is satisfied,” but that you have failed, 
when you had it in your power, to make your money out of 
the defendant. You have stood by four years, seen this pur- 
chaser in possession, allowed him, perhaps to improve this 
property, and having done so, you are rightly barred. But 
there is, I think, a stronger view of it than this. The pur- 
chaser is bound to take notice of the judgment. He cannot 
plead ignorance. The judgment is a record, and the world 
must notice it. Every man, therefore, who buys with the 
lien, has an inevitable burden on his title for four years. He 
takes the risk that the defendant will pay, or that the plaintiff 
will make the money out of other property, and he has gen- 
erally a warranty from his vendor that this will occur. But 
he buys with this distinct understanding that at any time 
within four years his land may be levied on, and with the ad- 
ditional understanding that if four years elapse, his land shall 
be free. It makes no difference whether the plaintiff be under 
disability or not, nor does it make any difference if, on the 
very last day of the four years, the lien be recognized. In- 
deed, for four years the lien is inevitable, recognized or not. 
The purchaser might recognize it, and it would be no stronger. 
He might repudiate it, and it would be no weaker. But on 
the very day after the four years is up, the lien is gone. It 
cannot be recognized after that, even by a written acknowl- 
edgment that he bought the land after the date of the judg- 
ment, and that the judgment is still unpaid. 

For these reasons I think this Act is not a statute of limi- 
tations, but that its scope and meaning is to say that the lien 
exists against defendant’s land going into the hands of pur- 
chasers, upon condition that the lien is asserted in four years, 
and that the purchaser buys the land subject to the lien, pro- 
vided it is enforced in four years. It stands on precisely the 
same footing as did the right of action to the representative of 
Lacy in the case, decided at this term, of The Selma, Rome and 
Dalton Railroad Company vs. Lacy. 
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There the Code of Alabama had provided that the repre- 
sentative of one who had been tortiously killed, might, within 
twelve months, maintain an action for damages against the 
wrongdoer. A suit was brought in this State on the statute. 
By the general rule of law the statute of limitations of the 
place of trial regulates the right of the parties to sue. Our 
statute of limitations for torts is two years. But this Court 
unanimously held that the suit must be brought within twelve 
months, because it was wpon that condition that the right of 
action was given by the law of Alabama. The Chief Justice 
even holding that the declaration (which was seriously defec- 
tive when brought, so that no right of action was set forth) 
could not even be amended after twelve months, and this, 
though by our statute of limitations, the plaintiff has two years 
to sue for such a tort. 

But under the facts of this case, as they ‘appear without 
question in the record, I am of the opinion, with my brother 
TripPe, that the defendant in this fi. fa. never had such an 
interest in this land as was the subject of levy and sale, as the 
plaintiff has undertaken to levy and sell it. By the law of 
England, an imperfect equity could not be levied upon by a 
common law fi. fa. The law only recognized legal titles, or 
such perfect equities as the statute of frauds made the subject 
of levy and sale, or the statute of uses executed. Hence, even 
an equity of redemption in the mortgagor was not subject to an 
execution at law. And it was a general rule, that where the 
interest of the defendant was one cognizable only in a Court 
of equity, a judgment at law was not a lien upon it, and could 
not sell it: 2 Lewin on Trusts, 665; see, also, Doe vs. Green- 
hill, 4 B. & A., 684; Harris vs. Baker, 4 Bingham, 96; 
Haynes vs. Baker, 5 Ohio, 253; Tyree vs. Williams, 3 Bibb, 
366; January vs. Bradford, 4 Bibb, 566. Nor did our law, 
prior to the Code, make any change in this rule in principle. 
A mortgage, it is true, was considered even at law only as a 
security, and not a title, so that the interest of the mortgagor 
was treated as a legal interest, and not simply an equitable one, 
so that it became, logically, subject to levy and sale under a 
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judgment against the mortgagor. But this Court has on sev- 
eral occasions ruled that an equitable interest was not bound 
by a judgment at law, unless that interest was what is called 
a perfect equity. In the latter case it was made subject by 
the statute of frauds, even in England, and as a matter of 
course it became so here, by the statute adopting the statute 
and common law of England: Pitts vs. Bullard, 3 Georgia, 
5. In Hammock vs. Myrick, 14 Georgia, 77, this Court held 
that the interest of the drawer of land, before the grant issued, 
is not subject to levy and sale. 

In Dandle vs. Neal, 10 Georgia, 148, the land had been 
sold as the property of Whitehurst and bid off by Pou. Sub- 
sequently Pou agreed with Whitehurst that he might have 
back the land by paying him back the amount of his purchase, 
$1,200 00. Whitehurst paid about $900 00. They then 
made a new agreement, by which, in effect, Pou sold the land 
to Geddings, the parties revoking the first contract with 
Whitehurst. This Court held the property not subject to an 
execution against Whitehurst existing at the time the $900 00 
was paid, and the Court say, page 157, “By the leading case 
(Pitts and Bullard,) the contract must be executed, nothing 
must remain to be done, before the purchaser can acquire a 
title, so as to make it liable at law to anexecution. He must 
pay down the entire consideration. At any time before this is 
done, the parties may come together and annul or vary their 
contract.” The case of Ware vs. Jackson, 19 Georgia, 452, 
and McGregor vs. Mathis, 32 Georgia, 417, go on this same 
idea. In the former case, land bargained by A to B before 
the judgment, A retaining the title and giving B a bond for 
titles, was held subject to a judgment against A, obtained be- 
fore all the purchase money was paid. In 32 Georgia, 417, 
the land was held not subject to a judgment against the vendor 
who retained the title, but who transferred without recourse 
the vendee’s note. In all these cases the question turned on 
who had the legal title. The general rule being that the land 
is subject to a judgment against the holder of the legal paper 
title, but if that be a mere naked title, and the beneficial in- 
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terest be entirely in another, then it is subject to an execution 
against that action. Such, as I understand it, is the settled 
rule as to the lien of a judgment at law upon an equitable in- 
terest in land. Under the Code, the vendor may, if the pur- 
chase money be unpaid, file a deed in the clerk’s office and 
then levy: Irwin’s Code, 3604. If one who is not the vendor 
desires to subject to his judgment land partly paid for, he 
must levy on the land, the whole title, and give the maker of 
the bond notice. The whole title is sold, the vendor getting 
the preference for his unpaid purchase money: Irwin’s Code, 
section 3528. But both these provisions recognize the posi- 
tion now assumed. The sale in both cases is of the legal title. 
Section 3228 is a substitute for the right the judgment cred- 
itor had to go into equity, pay the balance of the purchase 
money and have the land sold. 

Under this view of the law, it is my judgment that there 
never has been anything in the defendant in execution in this 
land subject to levy and sale. When he sold to the claimant, 
he had only a bond for titles, and had paid none of the pur- 
chase money. True, he had improved the property, and 
equity would have authorized the plaintiff to file a bill, tender 
Shorter his money and sell the land. But at law, the defend- 
ant in the judgment had no leviable interest. He sold this 
interest to the claimant. It was the claimant who paid 
Shorter, and at the time of the sale it was agreed that the 
claimant should have a transfer of Shorter’s bond. When 
Shorter was paid, he held the legal title. For whom? Ac- 
cording to the testimony of claimant, for him. But even 
supposing that claimant took defendant’s bond for titles, and 
relied on that, Shorter would have the legal title in trust for 
claimant and defendant. The defendant would not even then 
have a perfect equity, for the claimant’s equity had come in 
before Shorter was paid. 

In any view of it, as it seems to me, the right of defendant 
was not covered by the lien of the judgment. Certainly it is 
not so clearly so as to justify the pushing of its technical, rigid 
lien, so as to defeat the bona fide rights of the claimant. 
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About the facts in the case there is no dispute, and if the 
judgment were to be reversed, on the error of the Court, the 
verdict must be the same. 


WaRneER, Chief Justice, dissenting. 


This was a claim case. The plaintiff had his execution 
levied on a tract of land as the property of Rice, the defend- 
ant therein, which was claimed by Freeman, who claimed to 
have been in possession of the land for four years as a bona 
fide purchaser thereof from the defendant in execution, for a 
valuable consideration, and that the land was discharged from 
the lien of the judgment under the 3525th section of the 
Code. On the trial of the case it appeared that the plaintiff's 
judgment was obtained 22d November, 1858—execution is- 
sued thereon 6th December, 1858, and was levied on the land 
3lst May, 1867. Whether the claimant went into the pos- 
session of the land in 1860, at the time of his purchase, or in 
March, 1862, when he made the last payment for it, and ob- 
tained his deed from Rice, the evidence is not clear. The 
claimant states that he bought the land in good faith, and 
paid for it, and by himself and tenants, had been in posses- 
sion of it ever since. There was considerable evidence as to 
the manner in which the claimant paid for the land and pro- 
cured his title. 

The plaintiff in execution requested the Court to charge 
the jury that the several statutes of this State limiting the 
time within which judgment liens should be enforced, were 
statutes of limitation, and were suspended during the war by 
the several Acts of the Legislature, enacted for that purpose, 
which the Court refused, but, on the contrary thereof, charged 
the jury: “If seven years had run against this fi. fa. with- 
out proper entries during that time, it would be dormant, and 
could not bind the land.” The Court also charged the jury, 
that: “If Freeman was a bona fide purchaser for value, with- 
out actual notice of this judgment, and held possession of this 
land for four years prior to the levy, the land in his hands is 
discharged from the lien of the judgment, even if it is not 
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dormant.” In my judgment, the Court erred in not charg- 
ing the jury as requested, and in the charge as given, in view 
of the facts of this case, for the reasons stated in my dissent- 
ing opinion in the case of Chapman vs. Aiken, 39 Georgia 
Reports, 353. 

By refusing to charge as requested, and in the charge as 
given to the jury, they were compelled to find that the plain- 
tiff’s fi. fa. was dormant, and could not bind the land; for 
seven years had run from its date up to the time of the levy 
on the land, unless the running of the statute of limitations 
applicable to it had been suspended during the war; and the 
same remark may be made as to the claimant’s four years’ 
possession. If the plaintiff’s execution was dormant at the 
time it was levied on the land, as the jury were bound to find 
under the charge of the Court, then the plaintiff had no case, 
and it was not necessary for them to consider any of the other 
evidence offered by the defendant, and the fair legal presump- 
tion is that they did not do so. But it said there was suffi- 
cient evidence offered by the claimant to have required the 
jury to have found a verdict in his favor, although the jury 
did not pass upon that evidence under the charge of the Court 
as to the plaintiff’s fi. fa. being dormant, and not having any 
lien on the land. Whether the jury would have found in 
favor of the claimant upon the evidence offered by him, if the 
charge of the Court had not made it necessary for them to 
consider it, this Court cannot know. In my judgment, that 
evidence falls very far short of being such as would have re- 
quired them to have done so. It is quite clear, however, that 
the jury, under the charge of the Court, did not consider or 
pass upon it. Iam therefore of the opinion that the judg- 
ment of the Court below should be reversed. 
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THE SINGER MANUFACTURING CoMPANY, plaintiff in error, 
vs. THE Domestic SEWING MAcHINE CoMPANny et al., 


defendants in error. 


When the agents of two sewing machine companies were competitors 
before the Georgia State Agricultural Society for the premium for the 
best machine, the successful party who secures the premium is not 
entitled to an injunction to restrain the other from publishiag in a 
newspaper that he, and not the other, received the premium. Courts 
of equity will not restrain the publication of a libel, nor use the writ 
of injunction to prevent parties from publishing untruths respecting 
their wares when there is no infringment of a property right. 


Injunction. Equity. Libel. Before Judge Hopxins. 
Fulton county. At Chambers. December 24th, 1872. 


The Singer Manufacturing Company, a corporation created 
under the laws of New York, transacting business in the city 
of Atlanta, by an agent, filed its bill against the Domestic 
Sewing Machine Company, a corporation created under the 
laws of Rhode Island, doing business in the city of Atlanta, 
by an agent, R. J. Wiles, the agent of said company, Alex- 
ander 8. Abrams, Henry W. Grady and R. A. Alston, co- 
partners using the firm name of the Herald Publishing Com- 
pany, and W. A. Hemphill and E. Y. Clark, co-partners, under 
the firm name of W. A. Hemphill & Company, proprietors 
of the Atlanta Constitution, a newspaper published in said 
city of Atlanta, making the following case: 

Complainant is engaged in the manufacture and sale of 
sewing machines. On October 14th, 1872, the Georgia State 
Agricultural Society held its annual fair in the county of Ful- 
ton, and invited all persons interested in sewing machines to 
exhibit them at said fair, under the regulations established by 
said society, and promised to award a diploma to the manu- 
facturer and proprietor of the best family machine, a diploma 
to the manufacturer and proprietor of the best manufacturing 
machine, and a diploma to the manufacturer and proprietor 
of the machine with the best attachments, said diplomas to be 
determined and awarded by 2 committee appointed by said so- 
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ciety to inspect sewing machines and to award premiums. 
Complainant competed for each of the aforesaid diplomas. 
Many other machines were also presented, and amongst them 
the one manufactured and owned by the Domestic Sewing 
Machine Company. Said committee reported the machine of 
complainant to be the best family machine and the best man- 
ufacturing machine, and diplomas were awarded accordingly. 
Notwithstanding these facts the Domestic Sewing Machine 
Company has published in the Atlanta Herald, a newspaper 
owned and controlled by the Herald Publishing Company, 
and in the Atlanta Constitution, a newspaper owned and con- 
trolled by W. A. Hemphill & Company, that the said com- 
mittee decided and reported that “the Domestic Machine, as 
a family machine, is the best.” Complainant, for the purpose 
of denying such statement, published the report of the com- 
mittee as it was rendered. The defendants then published 
that the report of the committre as set forth by complainant 
was untrue, and that said committee had reported that the 
Domestic Machine, as a family machine, was the best. The 
damages to complainant resulting from the aforesaid publica- 
tion are inestimable. Prayer, that the writ of iujunction may 
issue, restraining defendants from saying by publication or 
otherwise that said society did not award the first premiums 
to complainant for the best family machine, and for the best 
manufacturing machine. That the writ of subpoena may issue. 

The defendants answered the bill, but their defenses are 
unnecessary to an understanding of the decision of the Court, 
and are therefore omitted. 

The injunction was denied, and complainant excepted. 


HIt.yer & Broru_er, for plaintiff in error. 


L. E. BLeckLEy; 8. D. McConnEtx; J. M. Crarx & 
Son, for defendant. 

Injunction attaches only to an admitted or legally adjudged 
property or right in plaintiff—admitted or legally adjudged 
to be interfered with or infringed by defendant: Adams’ Eq., 
217. No property can be acquired in words, marks or devices 
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which indicate only the nature, kind or quality of the article 
in which a person deals: 2 Story’s Equity Jurisprudence, 951 
(6,) and note; High on Injunctions, 672. As to the rule in 
regard to trade marks, see Ellis vs. Zeilin & Co., 42 Georgia, 
91. The report of the committee on sewing machines, at the 
Fair of the Georgia Agricultural Society, vested no right of 
property in complainant that could be infringed by defend- 
ant: 2 Story’s Equity Jurisprudence, 941, (note); Adam’s 
Equity, 217, note 1, and authorities there cited ; Stokes vs. 
Landgraff, 17 Barb, 608. Equity will not restrain a publi- 
cation upon the ground merely that it is false and tends to in- 
jure business of the plaintiff; nor will it interfere to prevent 
merely criminal or immoral acts: 2 Story’s Equity Jurispru- 
dence, 948 ; High on Injunctions, 23, 689 ; Wetmore vs. Sco- 
ville, 3 Edward’s Chancery Reports, 529. Injunction will 
not be granted in doubtful or new cases not coming within 
well established principles: 2 Story’s Equity Jurisprudence, 
859 (b.) The Constitution of the State of Georgia grants to 
every citizen the fight to speak or write what he pleases, he 
being accountable for injuries sustained by others by reason 
of his abuse of this privilege: Constitution of Georgia, Ar- 
ticle I. section 9. 


McCay, Judge. 


A clear and definite statement of the exact thing sought for 
by this bill will, as it seems to us, justify the Judge in his re- 
fusal to grant the injunction. There is no complaint that the 
defendant is doing or publishing anything to induce the public 
to believe that the machine he sells is the same as the com- 
plainant’s. So far as we have been able to examine them, all 
the trade-mark cases turn upon this: they declare that a man 
shall be enjoined from passing off his wares as the product of 
another man—from using devices to persuade the public that 
in buying his wares they are, in fact, buying wares guaranteed 
by the skill and reputation of a rival dealer: Delewan vs. 
Clark, 7 Blatch, 112; High on Injunctions, section 677. 
Again, this bill does not claim that the defendant is inter- 
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fering with the complainant’s right to the exclusive use of 
whatever credit the report of this committee gives him. His 
right to publish is unlimited. Indeed, the complaint is that 
the defendant does not publish the report. The true com- 
plaint of the bill, at last, is that the defendant has denied that 
the society gave to complainant the premium, and has as- 
serted that in truth the society gave it to himself. It is not 
said that he is passing off his wares by putting complainant’s 
mark on them, nor that he is publishing without authority a 
report which the claimant is alone entitled to publish, but 
that he is unblushingly denying the truth of complainants 
having gotten the prize, and claiming that he got it himself. 
He is not taking complainant’s property—he is not infringing 
the plaintiff’s right of property. He is denying—it may be 
falsely and injuriously denying—plaintiff’s right to whatever 
credit the premium of the society gives. Will an injunction 
lie to prohibit such a wrong? It is admitted there is no pre- 
cedent for such an injunction in England or America. This 
is itself a very strong argument against it. For many years 
prizes, premiums and medals have been a favorite mode of 
publicly declaring the excellence of wares of every kind, and 
prize shows and contests have been an every day occurrence 
for a century, both here and in England. The fact that no 
case can be found enjoining the denial of such a reward, 
having been given, is a strong proof that solicitors and chan- 
cellors have not deemed such a denial a subject for injunc- 
tion. The general rule is that to get an injunction you must 
show the infringement of a property right. 

It is well settled that an injunction will not be granted to 
restrain slander or libel of title or of reputation: 6 Simmons, 
297; 11 Beavan, 112; 11 Simmons, 582. Not that it is not 
a wrong, not that the wrong might not be irreparable, but 
simply because Courts of chancery, in the exercise of the ex- 
traordinary powers lodged in them, have uniformly refused to. 
act in such a case, leaving parties to their remedy at law. 

The case made by the bill is one of words, which are 
untrue in fact, and which are calculated to injure the credit of 


Volk, x1ix. 5. 
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complainant’s business and advance the business of defendant. 
If a wrong capable of redress before the Courts at all, it comes 
more nearly within the definition of a libel or of slander con- 
cerning one’s trade or business, than anything else. Equity, 
it must be remembered, will not enjoin every wrong. There 
are injuries done by one man to another which no law will 
remedy. Telling lies, unless those lies be of a peculiar charac- 
ter, is one of such injuries. But there are very many wrongs, 
wrongs recognizable and capable of redress at law, that yet 
are not such wrongs as a Court of equity will enjoin. Libel 
and slander, however illegal and outrageous, will not be en- 
joined. This is the settled rule: High on Injunctions, section 
693; same, sections 23-28. The most that can be said of the 
conduct of the defendant is, that he is telling and publishing 
untruths—lies, if you will—calculated and intended to help 
himself and damage the complainant. To say that he may 
be enjoined from doing this, is to say that the writ of injunc- 
tion may issue to restrain a libel or to stop slander. It is 
true that Courts of equity constantly refuse to lay down any 
absolute limitation to its power to issue this writ. But this 
only means that cases coming within the principles on which 
the Court has long acted are not beyond its power simply be- 
cause the facts are novel or the injury peculiar. The principle 
is, that to authorize the writ there must be an irreparable, ex- 
pected injury to a property right. It is a perversion of lan- 
guage to say that the complainant has a property right in the 
truth of the report. He has, perhaps, a right to the report, 
but a perversion of the truth, a claim that it is different from 
what it in fact is, can in no fair sense be called an infringe- 
ment of his right of property in the report. 

For these reasons we do not think the complainant entitled 
to an injunction. 

Judgment affirmed. 
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Hvusparp VAN Hory, plaintiff in error, vs. JEssE J. BRap- 
FORD, sheriff, defendant in error. 


(TripPE, Judge, was providentially prevented from presiding in this case.) 


Where a sheriff levies a mortgage execution upon the land of the de- 
fendant, but before the sale was notified that the defendant’s wife had 
had a homestead set apart in the same, and an appeal had been taken 
to the Superior Court, the sheriff does not render himself liable to rule 
by postponing the sale until the plaintiff could obtain an order of 
Court directing him to sell the land if it was his duty to do so. 


Homestead. Rule against sheriff. Before Judge Jonn- 
son. Muscogee Superior Court. May Term, 1872. 


For the facts of this case, see the decision. 


D. H. Burtz; A. A. Dozier; M. J. CRawrorpd, for plain- 
tiff in error. 


Prasopy & BRANNON, for defendant. 
Cite 40 Georgia Reports, 298; 39 Ibid., 252; 42 Ibid., 
542. 


WARNER, Chief Justice. 


The error complained of in this case was the refusal of the 
Court to make the rule absolute against the sheriff on the 
statement of facts disclosed in the record. The sheriff levied 
the mortgage fi. fa. on the land described therein as the prop- 
erty of the defendant, and advertised the same for sale; but 
before the sale thereof, was notified that the defendant’s wife 
had applied for and had the land set apart as a homestead, for 
the benefit of herself and minor children, by the Ordinary ; 
that an appeal had been taken from the judgment of the Or- 
dinary allowing the homestead to the Superior Court. Un- 
der these circumstances he took the legal advice of his coun- 
sel as to his duty, who advised him to postpone the sale of 
the land until the present term of the Court, so that the plain- 
tiff might obtain an order of the Court directing him to sell 
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the land if it was his duty to do so, and so notified the plain- 
tiff. The plaintiff offered to indemnify him if he would pro- 
ceed to sell the land, which he declined to do; had no inten- 
tion to disobey the order of the Court, but only desired to be 
protected in the discharge of his duty as sheriff. The land 
is still subject to be sold under the levy whenever the home- 
stead question shall be settled adversely to the applicant there- 
for, and whenever the Court shall so order. In view of the 
facts contained in the record of this case, we affirm the judg- 
ment of the Court below in discharging the rule against the 
sheriff. 
Judgment affirmed. 


DaNIEL F. Guyy, plaintiff in error, vs. WiLLIAM H. Cat- 
HOUN, defendant in error. 


The verdict in this case is not contrary to the evidence, except as to 
the amount of $150 00 per annum, found for the complainant against 
the defendant, for four years’ use of the land in controversy, the profits 
derived from such use not exceeding the just claim of defendant 
against complainant, and, therefore, if the complainant will write of 
this amount from his verdict the judgment should be affirmed, other- 
wise reversed. (R.) 


New trial. Verdict. Practice in the Supreme Court. 
Before Judge CoLE. Houston Superior Court. June Term, 
1872. 


This case arose upon a bill filed by William H. Calhoun 
against Daniel F. Gunn, setting up that Calhoun having been 
in possession of certain lands under bond for titles from one 
Griffin, the same were sold at sheriff’s sale in 1856, under an 
execution in favor of Griffin, for the purchase money, Griffin 
having filed a deed ; that an agreement was made before the 
sale between Calhoun and Gunn that Gunn should buy the 
land for Calhoun, he (Calhoun) to repay Gunn what he should 
pay, with interest at ten per cent., Calhoun to retain posses- 
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sion; that under this agreement Gunn had bid off the land for 
$1,580 00. The bill charged that at various times afterwards 
Calhoun had paid moneys to Gunn in discharge of his agree- 
ment until the whole amount, with interest, was repaid. That 
Calhoun hgd retained the possession, had improved the land 
by clearing and building, and had kept the quiet possession 
from 1856 to 1868; that Gunn, in December, 1868, had 
ousted him as a tenant holding over, he (Calhoun) not being 
able to give the bond required to resist the warrant procured 
against him as his tenant. The bill prayed that Gunn should 
make titles and account for the rents from 1868. 

The answer was waived. The defendant set up a denial of 
the agreement—set up that the complainant was, at the time of 
the sale, in his debt, under a mortgage on the land for over 
$1,000 00; that he had bought the land for himself and as 
his own; that after the sale he had agreed to rent the land to 
complainant for ten per cent. per annum on the amount of the 
bid, the bid being $1,540 00; that defendant had paid him 
certain moneys before and during and since the war, but the 
same were in discharge of the mortgage debt and the rent. 

Both the parties were sworn as witnesses, and both sus- 
tained their own statement of the case, Calhoun admitting the 
mortgage on its being presented to him, but insisting that his 
payments, especially the payments of $500 00, $1,000 00 and 
$200 000, were made by him on the debt for the land. He 
also proved that he had built upon the land and cleared a 
good deal of it, and that Gunn had never said anything to 
him about rent until the warrant in 1868. It was also proved 
by Calhoun himself that the rent was now worth $2 00 per 
acre, and that over three hundred acres were cleared. 

It was in proof that Calhoun had been in possession from 
1856 to 1868, giving the land in for taxes and claiming it as 
his own. The evidence as to the payments was conflicting. 
It was also proven by a witness that Calhoun, for several 
years before 1868, had rented out the land to other persons— 
the tenants never hearing of any claim by Guun. 

The jury found for the complainant, and decreed that Gunn 
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should make the titles and pay Calhoun $150 00 per annum 
for four years, for his use of the land. 

The defendant moved for a new trial upon the following 
grounds : 

1st. Because the Court erred in refusing to allow counsel 
for defendant to ask complainant when on the stand as a wit- 
ness, the value of the $1,000 00 in Confederate money which 
he paid in 1864, 

(NoTE BY THE JuDGE).—“TI refused this because the de- 
fendant had received it and credited that amount to com- 
plainant.” 

2d. Because the Court erred in charging the jury, “ that if 
they believed from the evidence that the complainant and the 
defendant entered into a parol agreement before, or at the 
sheriff’s sale, for Gunn to bid off the land for Calhoun, and 
for Calhoun to remain in possession until he repaid to Gunn 
the purchase money with interest, and if Gunn bid it off and 
allowed Calhoun to remain in possession according to this 
agreement, and if Calhoun had repaid to Gunn the purchase 
money with interest according to contract, or a considerable 
part of it, then they should find the land for complainant, 
first requiring complainant to pay whatever they might be- 
lieve was still due, if any, on the land to Gunn, and that they 
should do this whether the mortgage debt, or any other debt 
owing by Calhoun to Gunn, if such existed, had been paid. 

3d. Because the verdict is contrary to law and the evidence. 

The motion was overruled, and defendant excepted upon 
each of the aforesaid grounds. 


Warren & Grice; LANrER & ANDERSON, for plaintiffs 
in error. 


S. Hatt; Duncan & MILLER, for defendant. 


McCay, Judge. 


This case turns almost exclusively upon the facts. The 
principles of law involved are undisputed. Taking this as a 
contract, not good because it is in parol, unless it have been 





ATLANTA, JANUARY TERM, 1873. 79 


Gunn vs. Calhoun. 


partly performed, it is admitted that before specific perform- 
ance of it will be decreed, its terms must be plainly made out, 
such performance by the complainant must be proved as would 
make it a fraud for the defendant to repudiate it, and the 
Court must be satisfied from the evidence that the contract 
was in fact made. It seems to us that these conditions are 
fully complied with. Indeed the evidence that there was such 
a contract as the bill sets forth is very strong. The oath of 
the complainant is, it is true, met by the denial of the defend- 
ant, but the circumstances furnish proof that, in our judgment, 
makes the complainant’s evidence largely preponderate. That 
the complainant should have remained in possession for twelve 
years, without any passages of any kind between the parties, 
as landlord and tenant, is very strange, if defendant be right, 
and this is admitted even by the defendant himself, for he 
does not even claim that during all that time he ever spoke 
on the subject of tenancy or rent. True, he says he considered 
the balance of the Confederate money left after paying the 
mortgage, as a credit on his debt for rent, but he did not tell 
this to the complainant. It seems, too, incontestible that the 
complainant was clearing the land, building upon it, and openly 
claiming as his own, for twelve years, and this with defend- 
ant a close neighbor. It is also in proof, and this is to our 
minds evidence very hard to overcome, that complainant for 
several years before 1868, did not himself live upon the land, 
but rented it to third persons. Is it conceivable that the owner 
of land will lie quietly by and permit one whose only right 
to it is that of a tenant—a tenant, too, who regularly neglects 
to pay rent—to rent it out to third persons, year after year? 
And that the possession was quiet is proven not only because 
he did not retake the possession, but because the witness says 
he never heard of any claim by the defendant. 

As to the payments, it is true the evidence is not so satistac- 
tory. The complainant and the defendant agree neither as to 
the amount nor the object of these. If the complainant’s 
story as to the receipts and the destruction or detention of 
them by defendant be true, the presumption is all in favor of 
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should make the titles and pay Calhoun $150 00 per annum 
for four years, for his use of the land. 

The defendant moved for a new trial upon the following 
grounds ; 

1st. Because the Court erred in refusing to allow counsel 
for defendant to ask complainant when on the stand as a wit- 
ness, the value of the $1,000 00 in Confederate money which 
he paid in 1864. 

(Nore By THE JuDGE).—“TI refused this because the de- 
fendant had received it and credited that amount to com- 
plainant.” 

2d. Because the Court erred in charging the jury, “ that if 
they believed from the evidence that the complainant and the 
defendant entered into a parol agreement before, or at the 
sheriff’s sale, for Gunn to bid off the land for Calhoun, and 
for Calhoun to remain in possession until he repaid to Gunn 
the purchase money with interest, and if Gunn bid it off and 
allowed Calhoun to remain in possession according to this 
agreement, and if Calhoun had repaid to Gunn the purchase 
money with interest according to contract, or a considerable 
part of it, then they should find the land for complainant, 
first requiring complainant to pay whatever they might be- 
lieve was still due, if any, on the land to Gunn, and that they 
should do this whether the mortgage debt, or any other debt 
owing by Calhoun to Gunn, if such existed, had been paid. 

3d. Because the verdict is contrary to law and the evidence. 

The motion was overruled, and defendant excepted upon 
each of the aforesaid grounds. 


Warren & Grice; LANIER & ANDERSON, for plaintiffs 
in error. 


S. Hatt; Duncan & MILLER, for defendant. 


McCay, Judge. 


This case turns almost exclusively upon the facts. The 
principles of law involved are undisputed. Taking this as a 
contract, not good because it is in parol, unless it have been 
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partly performed, it is admitted that before specific perform- 
ance of it will be decreed, its terms must be plainly made out, 
such performance by the complainant must be proved as would 
make it a fraud for the defendant to repudiate it, and the 
Court must be satisfied from the evidence that the contract 
was in fact made. It seems to us that these conditions are 
fully complied with. Indeed the evidence that there was such 
a contract as the bill sets forth is very strong. The oath of 
the complainant is, it is true, met by the denial of the defend- 
ant, but the circumstances furnish proof that, in our judgment, 
makes the complainant’s evidence largely preponderate. That 
the complainant should have remained in possession for twelve 
years, without any passages of any kind between the parties, 
as landlord and tenant, is very strange, if defendant be right, 
and this is admitted even by the defendant himself, for he 
does not even claim that during all that time he ever spoke 
on the subject of tenancy or rent. True, he says he considered 
the balance of the Confederate money left after paying the 
mortgage, as a credit on his debt for rent, but he did not tell 
this to the complainant. It seems, too, incontestible that the 
complainant was clearing the land, building upon it, and openly 
claiming as his own, for twelve years, and this with defend- 
ant a close neighbor. It is also in proof, and this is to our 
minds evidence very hard to overcome, that complainant for 
several years before 1868, did not himself live upon the land, 
but rented it to third persons. Is it conceivable that the owner 
of land will lie quietly by and permit one whose only right 
to it is that of a tenant—a tenant, too, who regularly neglects 
to pay rent—to rent it out to third persons, year after year? 
And that the possession was quiet is proven not only because 
he did not retake the possession, but because the witness says 
he never heard of any claim by the defendant. 

As to the payments, it is true the evidence is not so satistac- 
tory. The complainant and the defendant agree neither as to 
the amount nor the object of these. If the complainant’s 
story as to the receipts and the destruction or detention of 
them by defendant be true, the presumption is all in favor of 
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full payment. The entries on the note by defendant, and es- 
pecially the pencil memoranda, as well as his failure to call 
the witness who was present when the credit was made, are 
not satisfactory to our mind. The memory of the complain- 
ant, old as he is, cannot, doubtless, be depended upon as to 
dates and amounts, as is apparent from the fact that he only 
remembers a payment of $500 00 anterior to the Confederate 
money payment, while the defendant’s own credit on the note 
itself shows that previously to that time he had made pay- 
ments which entitled him to a credit on the mortgage of the 
date of 19th February, 1856, of $1,091 00. The mortgage debt 
was for $ , due 18th November, 1854. A payment 
dated 18th February, 1856, would reduce this debt, including 
the $40 00, to a little over $200 00. Now it is strange that 
the defendant should take $1,000 00 afterwards from com- 
plainant and put that as a credit on this note, saying nothing 
of the overplus, and it is equally strange that this credit of 
18th of February, 1856, should have been dated back: to that 
date. Why do this? All the payments of which it was made 
up were, as defendant says, made after Ist January, 1855. 
Why fix 18th February, 1856, as a date for the credit. For 
convenience of counting interest? The note was due 18th 
November, 1854. There is no harmony between 18th No- 
vember and 18th February, no convenience in counting in- 
terest on a note due 18th November, 1854, procured by hav- 
ing the credit 18th February, 1856. To say that this is the 
result of the average of the several payments is also strange. 
How few people, if called upon to put several payments on a 
note, would average them according to the rule, and put them 
in the note at the date produced by the average. Nor does 
the memorandum in pencil enlighten us. It is, on its face, an 
after thought. It is suspicious, Altogether we cannot help 
thinking this $1,091 00 credit was an independent payment 
which the old man had made, and thus it, with the very ex- 
istence of the debt, has passed out of his memory. 

Nor are we prepared to say that the complainant is not en- 
titled to the full nominal value of the Confederate money. 
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Defendant received it as a payment. Complainant says gen- 
erally ; defendant says upon the mortgage and rent, though 
he admits he did not specify any other debt than the mort- 
gage debt; and, under the facts, we should not interfere with 
the verdict, though it be based on the idea that this money is 
to be taken as a credit generally, at its nominal value. When 
it was tendered as a payment he had a right to refuse it. He 
did not refuse, but took it—took it as money. Is it a harsh 
presumption to say he took it as everybody then took it—for 
what it purported to be—money according to its face value? 
We think not. 

But assuming, as we feel bound to do under the evidence, 
that the contract is fully made out, and that there was a strong 
case of part performance, if not full performance proven, there 
is left to make up the balance the use of the place from 1868 
to the trial. Under the proof that might be from $150 00 to 
$600 00—a large margin. We think the evidence of the 
payment of both debts is not made out except by the use of 
this off-set. The jury have evidently given the complainant 
what they thought the full value of the premises for four 
years. We think the evidence does not sustain this; that it 
will take all of this to pay the complainant in full, and we 
therefore put our affirmance on condition that the plaintiff 
write off this money verdict. 

Judgment affirmed. 


Avevustus H. Les, plaintiff in error, vs. Witttam W. 
CLARK, executor, defendant in error. 


When A filed a bill in equity against C’s administrator, alleging that he 
(A) and B had, during the late war, traded lands; that B was at the 
time indebted to C for a part of the purchase money of the land, 
but C was refusing Confederate money, so that the debt could not be 
paid; that for this reason A only gave to B his bond for titles to the 
land he let him have; that B afterwards traded the land he got of 
complainant to D and transferred the bond; that shortly after thiss 
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complainant received a message from C, then in life, that he might 
safely make a deed to D, as he (C) was now willing to take Confeder- 
ate money from B for his debt; that knowing positively that B had 
the money and was ready to pay, he, (A) in consequence of this mes- 
sage, made titles to D and took up his bond ; that he is informed that 
B soon after tendered the Confederate money to C, who refused it; 
that C had died, and his administrator, the defendant, was proceeding 
to levy his judgment, which was a judgment on the foreclosure of a 
mortgage on the land. The bill prayed a perpetual injunction against 
the mortgage, and a temporary injunction until the trial. The Court 
granted the temporary injunction. (C’s administrator, the defendant, 
answered the bill, denying, on his information and belief, the sending 
of the message and the tender of Confederate money, and moved to 
dissolve the injunction and to dismiss the bill for want of equity. The 
Court dissolved the injunction and dismissed the bill: 

Held, 1. That as the statements of the bill, on which its equity depends, 
were not stated as in the complainant’s own knowledge, and was not 
supported by any affidavits of their truth, the Court did not err in dis- 
solving the injunction. 

2. That there is equity in the bill, for which complainant has no remedy 
at law, and that it was error to dismiss the bill. 

Waryer, Chief Justice, dissented. 


Equity. Injunction. Before Judge GREENE. Newton 
county. At Chambers. July 4th, 1872. 


Lee filed his bill against Clark, as the executor of William 
D. Conyers, deceased, containing substantially the following 
allegations: 

Complainant and one Turner Horton each owned tracts of 
land in Newton county. They agreed to exchange. Before 
this contract was executed, Horton informed complainant that 
he purchased his land from William W. Clark; that a portion 
of the purchase money was still unpaid, and that Clark had 
transferred his claim to the same to William D. Conyers. 
Under these circumstances, complainant declined to execute a 
deed to Horton to his (complainant’s) land, but instead thereof, 
made and delivered to him a receipt, in the nature of a bond 
for title, conditioned to execute a title deed so soon as the bal- 
ance of the purchase money due upon the land for which he 
had contracted, should be paid. Complainant, knowing that 
Horton was, at the time, amply able to discharge said liability, 
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accepted his deed to the land for which he was exchanging, 
and went into possession of the same. Shortly after the ex- 
ecution of the aforesaid receipt by complainant, Horton traded 
the lands specified therein to Lewis Zachary and transferred to 
him said receipt. Complainant has been informed and be- 
lieves, and so states, that the difficulty in reference to the pay- 
ment of the balance of the purchase money was, that Conyers 
would not accept from Horton in payment thereof what was 
then the only currency of the State, viz: Confederate treasury 
notes. Subsequently to this, complainant received a message 
from Conyers, that he would accept from Horton Confederate 
money in payment of the said claim, and that he (complain- 
ant) might safely execute a deed to Zachary, to whom Horton 
had transferred the receipt as aforesaid. Relying upon this 
promise, and knowing that Horton had the money on hand, 
and that he had been exceedingly anxious to pay off said bal- 
ance, complainant, without hesitation, executed and delivered 
to said Zachary a deed to said lands, and took up and destroyed 
the aforesaid receipt. Complainant has been informed and 
believes, and so states, that immediately after he had executed 
the deed as aforesaid, said Horton tendered to said Conyers 
Confederate money sufficient to pay off and satisfy the balance 
of said unpaid purchase money on the lands conveyed to com- 
plainant. He believed that the whole matter had been set- 
tled, and never heard anything to the contrary until October 
29th, 1868, when he received a notice from the sheriff of New- 
ton county that he had levied a mortgage execution, in favor 
of William W. Clark against Turner Horton, which had been 
transferred to William D. Conyers, upon the lands conveyed 
to complainant by said Horton. On investigation, complain- 
ant discovered that there was such a mortgage on record, 
bearing date December 3d, 1859, and covering the premises 
described; that a petition for foreclosure was filed at the 
March term, 1860, of Newton Superior Court, and at the 
next succeeding term a rule absolute issued. Complainant 
would never have executed a title to Zachary to the lands con- 
veyed by him, but for the assurances of Conyers, upon the 
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faith of which he acted. The mortgage execution has no entry 
thereon from the third day of October, 1860, the date of its 
issue, to the ninth day of October, 1869. Complainant has 
filed his claim to said property, and the case will be pressed to 
trial at the next term of Newton Superior Court by Clark, as 
executor of Conyers, unless restrained by an order of this 
Court. Prayer, that the defendant be enjoined from the fur- 
ther prosecution of said levy and from pressing said claim case 
to trial until the further order of the Court; that said mort- 
gage execution may, by decree, be perpetually enjoined from 
proceeding against the property of complainant; that the writ 
of injunction may issue. 

The Chancellor sanctioned the bill and the writ of injunc- 
tion issued, 

The answer of the defendant, on his information and belief, 
denies that Conyers ever sent any message to complainant that 
he would receive Confederate money for the balance of the 


purchase money due on the land; denies that Horton ever 
tendered to Conyers Confederate money in payment thereof; 
denies that Conyers ever declined to receive Confederate money 
in payment. 

The defendant moved to dissolve the injunction and to dis- 
miss the bill. The Court sustained both motions, and com- 
plainant excepted, and now assigns said ruling as error. 


J. J. Fioyp, for plaintiff in error. 


CiarK & Pace, by PeerLes & Howe tt, for defendant. 


McCay, Judge. 


1. There was no error in dissolving this injunction. This 
Court, in the case of Jones et al. vs. Macon & Brunswick Rail- 
road, 39 Georgia, 138, has held that to justify the use of this 
extraordinary writ the statements of the complainant must be 
positive, and within his own knowledge, or if he cannot say 
this, but relies on information and belief, he must bring with 
him the sworn statements of those who do know. And this 
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is only a reasonable and proper requirement. The whole equity 
of this bill turns upon the message received by the complain- 
ant from Dr. Conyers. The bill does not say this message 
was sent by Conyers within the personal knowledge of the 
complainant. Indeed the inference is rather to the contrary. 
This brings the case within the decision referred to, and the 
injunction ought never to have been granted without other 
evidence. 

2. But we are clear there is equity in the bill. It alleges 
that the complainant received a message from Dr. Conyers 
that he might safely make the deed, as he would take Confed- 
erate money from Horton; that as he knew Horton had the 
money, and was anxious to pay it, he did make the deed. 
True, it is not stated positively that Dr. Conyers sent the mes- 
sage, nor is any precise date stated. But the other facts stated 
show when the exchange of lands was made, and it is said 
this occurred shortly after. As to the want of a positive 
statement, that it is true, is a good reason why the temporary 
injunction should not be granted. But does that make the 
bill subject to demurrer? The demurrer admits as true all 
that is stated. It therefore admits that complainant “ received 
a message” from Dr. Conyers as stated. Could he have re- 
ceived the message if it had not been sent. If I say I re- 
ceived a message from A, and he comes into Court and ad- 
mits I did so, does he not admit that he sent it? And if it 
be proven on the trial that complainant did receive such a 
message from Dr. Conyers, no jury would hesitate to decree 
on that proof, since it is impossible that he should receive such 
a message unless it was sent. If such a message was sent to 
complainant by Dr. Conyers, and complainant received it and 
acted on it, we think that discharged the lien of the mortgage. 
Nor is there on this contract (for a contract it is, if the facts 
be proven, since it was a proposition of one, on which the 
other acted to his own hurt,) any remedy at law. With this 
contract Horton had nothing to do. As to him Conyers 
might repudiate it, but as to complainant he could not, since 
he had acted on it, and put himself in a new and not so good 
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a position. He has no remedy against anybody on this con- 
tract, except the very remedy he asks, to-wit, the release of 
his land from this lien. 

We think, therefore, there was equity in the bill, and the 
Court erred in dismissing it. 

Judgment reversed. 


TRIPPE, Judge, concurred, but furnished no opinion. 


WaRNER, Chief Justice, dissenting. 


This was a bill filed by the complainant against the defend- 
ant, praying for an injunction to restrain the sale of certain 
described tracts of land under a mortgage fi. fa. which had 
been levied thereon. The injunction prayed for was granted, 
and afterwards, a motion was made on the filing of defendant’s 
answer, to dismiss the complainant’s bill for want of equity, 
and to dissolve the injunction. On the hearing of this motion 
the Court sustained the demurrer to the complainant’s bill, 
and dismissed it, whereupon, the complainant excepted. The 
alleged grounds of equity in complainant’s bill are, that he 
was the owner of a settlement of land in Newton county, 
known as the Hammock, Gill and Corly place; that one Tur- 
ner Horton was the owner of a settlement of land in said 
county, known as the Whatly place; that on the 

, 18..., the complainant and Horton agreed to exchange 
the aforesaid settlements of land; but before the deeds were 
executed, Horton informed complainant that he had pur- 
chased his settlement of land from Clark, and that a part of 
the purchase money due therefor was unpaid; that Clark 
had transferred his claim to the money due therefor to Dr. 
Conyers, then in life, but now dead; complainant then de- 
clined to execute a title to Horton for his settlement of land, 
but instead thereof, executed to him a receipt in the nature 
of a bond for title, conditioned to make a title when the 
unpaid purchase money due for the land should be paid by 
Horton. Complainant taking a deed from Horton for his 
settlement of land, knowing, as complainant alleges, that 
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said Horton was fully able to meet and discharge said lia- 
bility for the unpaid purchase money, went into the posses- 
sion of the land, and has continued in the possession of the 
same up to the present time. Shortly after the complainant 
had executed and delivered his bond for title, as before stated, 
to Horton, the latter sold the land described therein to Zach- 
ary, and transferred to him his said bond for title. The reason 
why the purchase money had not been paid by Horton for the 
land, the complainant states from information and belief, was 
that Conyers was unwilling to take Confederate money for 
the debt, but complainant believed he had protected himself 
by retaining the title in himself to the land sold to Horton 
until the purchase money for the land bought by him from 
Horton should be paid. Complainant alleges that, sometime 
about the day of , in the year 1860, he received a 
message from Conyers that he would receive from Horton Con- 
federate money in payment of said claim, and that he, com- 
plainant, might safely execute a deed for the land to Zachary, 
which he had sold to Horton, and which the latter had sold 
to Zachary; that relying on this message from Conyers, and 
knowing that Horton had the money in hand and was anx- 
ious to pay it, he did, on the day of......, 18..., execute 
a deed for the land to Zachary and took up his bond for title, 
and complainant has been informed and believes, that imme- 
diately after he had executed the deed for the land to Zachary, 
Horton tendered to Conyers Confederate money sufficient to 
pay the principal and interest due on the aforesaid claim, and 
complainant believed the whole matter was settled until the 
29th day of October, 1868, when he was notified that the 
sheriff had levied a mortgage fi. fa. on the land, which mort- 
gage had been given by Horton to secure the payment of the 
purchase money for the land, and had been duly recorded. 
Such are, substantially, the allegations in the complainant’s 
bill. If the allegation in the bill is to be literally construed, 
that the message from Conyers that he would take Confeder- 
ate money was received by the complainant in 1860, then it 
was before Confederate money was issued ; but if it was in- 
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tended to mean that it was in 1860, 1861, 1862, 1863, 1864, 
or 1865, or in some one of those years, then the time is too 
uncertain and indefinite, because it would be much more im- 
probable that Conyers would have sent a message that he 
would take Confederate money in 1864 or in 1865, than in 
1862 or in 1863. But there is no allegation that he refused 
to take the Confederate money when Horton tendered it to him 
at any time. Who the messenger was is not stated, whether 
white or colored, male or female, and it is a significant fact, 
that the affidavit of that messenger was not produced on the 
motion to dissolve the injunction ; but after all, the complain- 
ant’s allegations only amount to this, that somebody told him, 
at sometime, that Conyers would take Confederate money for 
Horton’s mortgage debt, and that he might safely execute a 
deed to Zachary. Whether Conyers ever told anybody that 
he would do so, we do not know, and to charge Conyers, after 
his death, with having discharged his mortgage lien on Hor- 
ton’s land, upon the mere say-so of a nameless messenger, 
would be without a precedent in the history of judicial pro- 
ceedings. The allegation that the complainant received the 
message from Conyers, as stated in the bill, necessarily im- 
plies that he must have received it through a messenger ; in 
other words, that messenger told the complainant what Con- 
yers said, but that nameless messenger may not have told the 
truth in relation to the matter, and Conyers would not be 
bound because that messenger told the complainant he had 
sent such a message. As to Conyers, it was only the declara- 
tion of some third person; as to the complainant, it was 
only hearsay evidence, and nothing more, especially as the 
complainant does not allege that he believed it to be true. 
The allegation that the complainant received the message from 
Conyers, necessarily depends on the fact that the nameless 
messenger told him so. In other words, I received the mes- 
sage from Conyers because the nameless messenger said so, or 
told me so, and that is all that allegation. 

Besides, this mortgage debt due by Horton for the purchase 
money of the land sold by him to the complainant, was an 
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incumbrance on the land at the time of the sale, and there is 
nothing in the bill which goes to show that the complainant 
has not an ample common law remedy on his deed from Hor- 
ton to him for the land—no charge of insolvency on the part 
of Horton. If the complainant chose to act upon the infor- 
mation of this nameless messenger, which he does not even 
allege he believed to be true, without inquiry of Conyers as 
to the truth of his statements, and make a deed to Zachary, it 
was his own fault, and a Court of equity will not assist him, 
the more especially as he has his remedy on Horton’s deed to 
him, if the land purchased from Horton should be made sub- 
ject to the payment of the mortgage debt. Horton is the real 
party interested to have the mortgage lien removed from the 
land, instead of the complainant. The allegations in the 
complainant’s bill are to be construed most strongly against 
him, especially when the process of injunction is prayed for, 
and if he cannot recollect as to the time when material trans- 
actions took place, the Court will not-recollect it for him. 
The demurrer to the bill only admits such facts as, in the 
judgment of the law, would entitle the complainant to the re- 
lief which he seeks. Would the allegations in the complain- 
ant’s bill, if proved at the hearing as therein set forth, entitle 
him to a decree setting aside and canceling Conyers’ mortgage 
lien on Horton’s land? If they would, then the injunction 
should have been retained, but if they would not, and, in my 
judgment, they would not, then there was no error in the 
Court below in sustaining the demurrer, and dismissing the _ 
complainant’s bill for want of equity. 


E. E. Byce, plaintiff in error, vs. A. E. Ross, administrator, 
defendant in error. 


When an action of trover was called for trial, and the plaintiff’s attor- 
ney stated to the Court that a case before it on the docket was ready 
for trial, both parties being ready, and asked that the older case be 
taken up, as it being early on the first day of the term, neither his 

VoL, XLix. 6, 
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client nor his witnesses were yet present; that various witnesses, as 
appeared by the docket, had been subpoenaed, and that, as he was in- 
formed, they would prove certain facts which would fully sustain the 
suit, and the Court failing to find said older case on the docket, though 
it was in fact there, refuse to delay the case or continue it, (the docket 
showing two continuances already by the plaintiff,) and dismissed the 
suit; and afterwards, on the next day, the plaintiff moved to reinstate 
the case, stating that he was ready for trial ; that he had been detained 
at home the previous day until late by an unusual storm, which had 
blown down his fences, and he was compelled to put them up or lose 
his crop, and that as soon as he could do this he had hurried to town ; 
was told by his attorney to get up his witnesses, as his case might be 
called at any time; that he had forthwith gone after one of them at 
his house in town, and during this, his temporary absence, his case 
was dismissed, that he had now his witnesses present, who would 
prove certain facts making a full support of his action : 

Heid, That the Court erred in refusing to reinstate the case. 


Practice. Before Judge Harvey. Floyd Superior Court. 
July Term, 1872. 


This case was called for trial at about two o’clock P. M., on 
the first day of Court. The plaintiff not being present, his 
counsel called the Court’s attention to another case which pre- 
ceded it upon the docket, and which was ready for trial. The | 
Court glanced over the docket, but could not find the case 
referred to, though it was in fact there, and required the 
plaintiff’s counsel to announce. Counsel for plaintiff moved 
for a continuance on the account of the absence of material 
witnessess, who were regularly subpcenaed, by whom, as he 
was informed by plaintiff, he could prove certain facts, which 
were stated to the Court, and which would have supported 
plaintiff’s case. The Cour refused to continue tlie case be- 
cause the docket showed two continuances already charged to 
plaintiff, and counsel for plaintiff excepted. 

Counsel for plaintiff then appealed to the Court and to 
counsel for defendant, to pass the case for a short time or un- 
til the next morning, and he would be ready for trial. Coun- 
sel for defendant insisted upon having the case dismissed, and 
so the Court ordered. Whereupon, counsel for plaintiff ex-, 

- cepted. 
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On the next day counsel for the plaintiff presented to the 
Court the following affidavit, and moved for leave to reinstate 
said case: 


“Tn person came before the undersigned E. E. Byce, plain- 
tiff in the cause above stated, who, on oath, says that on Sun- 
day night, the 14th instant, a storm blew down a large portion 
of his fence around his farm, exposing his growing crop to 
the depredations of cattle, horses, etc.; that on Monday fore- 
noon, Ist instant, deponent was compelled to remain at home 
and put up his fence, or suffer his crop to be greatly damaged 
if not destroyed; that he had no other person to attend to 
putting up the fence ; that so soon as he got his fence put up, 
the weather being bad, he came to Rome—reached the city 
about two o’clock Pp. M., and being told by his attorney that 
his case might be called up at any time, deponent went in 
search of S. B. Crane, one of his witnesses in the case, and in 
search of him, went to inquire for him at Stone & Bones’ 
warehouse, on Broad street, at which house said Crane had 
recently been working, said Crane living in Forestville; that 
after searching in vain for said Crane, deponent came to the 
Court-house, and learned that his case had been dismissed. 
Deponent says that he remembers that his case was continued 
one time on account of the sickness of one of his witnesses, 
Jesse P. Ayres, and to the best of his recollection said case 
was continued at another time on account of the sickness or 
absence of his attorney, E. N. Broyles. Deponent says he is 
well satisfied that he has a good and legal cause of action; that 
he has for long years been diligent in attending Court on the 
case, with his witnesses; that the case was passed at several 
Courts because not reached, and was postponed several times 
by death of defendant, Morris, and the time necessary for 
making new parties, which plaintiff had done. Deponent says 
he has long since had several persons duly subpcenaed, to-wit, 
Jesse P. Ayres, Henry Burns, Shade Farmer, S. B. Crane, ete. ; 
that he expected them to be present to testify on his behalf on 
the trial; that they were absent without his consent or ap- 
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proval, and had they been present his attorneys could have gone 
on to trial. Deponent says he expected to prove by J. P. 
Ayres that William Morris, at the time he swapped the lot of 
land to plaintiff for the two mules, had no title to the land, 
and that Morris then knew it, and to prove the same points 
by Farmer and Burns, and by Crane that plaintiff bought 
the two mules specially to let said Morris have in exchange 
for the said land, and by Fincher, that plaintiff, on discover- 
ing the fraud, went to said Morris and demanded a rescision of 
the contract, and the return to him of the mules, and a refusal 
by Morris to do so, and an admission by Morris that if he did 
not make a good title to the land he would return the mules, 
“ Deponent makes this affidavit in order and for the purpose 
of getting his case reinstated, that it may be tried on its mer- 
its. (Signed.) E. E. Byce.” 


The Court refused to allow the case to be reinstated, and 
counsel for plaintiff excepted. 
Error is assigned upon each of the aforesaid rulings. 


E. N. Broyies; A. R. Wrieut, for plaintiff in error, 
ALEXANDER & WriGut, for defendant. 


McCay, Judge. 


It is with great reluctance that we interfere with the discre- 
tion of the Circuit Judge, in the conduct of the business in 
his Court. But this is a very hard case, and as the plaintiff 
has, as we think, without any fault of his, been turned out of 
Court, we feel constrained to reverse Judge HARVEY’s rul- 
ing. It appears from the plaintiff's affidavit, that he was de- 
tained at home much of the day by providential cause, and 
that as soon as he got to the Court-house, he went with the 
activity and industry of a vigilant suitor, to get his witnesses 
into the Court-house. Had the Judge known when he dis- 
missed this case the facts stated in the affidavit, we cannot 
think he would have refused to lay this case aside until the 
plaintiff could come in. The case was not in its order. True, 
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whilst the law requires cases to be tried in the order, the Judge 
may, in his discretion, for the progress of business, alter this 
order. Still the order of cases is a fact. The case at bar 
was not in its order. An older case was ready for trial. The 
Judge failed to find it on the docket, and, using the discretion 
vested in him, he called this case. That was well enough ; 
but when he afterwards found there was, in fact, such a case, 
and he had inadvertently missed it, and the plaintiff in this 
case comes forward ready for trial, with the excuse he presents, 
we feel that the Judge ought to have reinstated the case, dis- 
missed, as it in fact was, by a mistake of the Court, in not 
finding the older case. 

Judgment reversed. 


WitiiaAM VY. CoLuier et al. plaintiffs in error, vs. THE- 
OPHILUS SAPP, administrator, defendant in error. 


Where a plaintiff sues for the balance due on notes for the purchase money 
of land, and the jury, under the Relief Act of 1868, render a verdict 
returning the land to the plaintiff, requiring him to pay to the defend- 
ants $3,553 27, upon which a judgment was duly entered, and the de- 
fendants, having obtained a supersedeas, carried the case to the Su- 
preme Court, but withdrew the writ of error on the calling of the case 
in that tribunal : 

Held, That on a bill filed by the plaintiff stating the aforesaid facts, and 
that the defendants had remained in possession since the rendition of 
said judgment, receiving large rents and profits ; that the plaintiff had 
been compelled to pay a large amount as taxes upon the property to 
prevent its sale ; that the defendants had procured an execution to be 
issued on said judgment and levied on said land; that plaintiff was 
ready to pay the amount required by said judgment after deducting 
the rents and profits, and taxes expended as aforesaid, it was not error 
in the Chancellor to enjoin said execution, and to appoint a receiver 
to take charge of said land until the final hearing of the case. 


Injunction. Receiver. Before Judge HARRELL. Mus- 
cogee county. At Chambers. October 24th, 1872. 


For the facts of this case, see the decision. 
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Collier ef al. vs. Sapp. _ 


M. H. Buanprorp; B. A. THornton; PEABopy & 
BRANNON, for plaintiffs in error. 


R. J. Moses; L. T. Downtna, for defendant. 


Warner, Chief Justice. 


The complainant filed his bill against the defendants, pray- 
ing for an injunction and the appointment of a receiver. The 
Court granted the injunction and appointed the receiver, in 
accordance with the prayer of the complainant’s bill; where- 
upon, the defendants excepted. 

The record of this case exhibits an anomalous state of facts. 
In June, 1860, the complainant’s intestate sold to the defend- 
ants a plantation containing twelve hundred and five acres, 
and executed to them a bond to make a title thereto when 
they should pay certain described notes given for the land. 
The defendants went into the possession of the land, and have 
continued in possession thereof, either by themselves or ten- 
ants. Suit was instituted against the defendants for the 
amount due on the notes, when they pleaded thereto the Relief 
Act of 1868, and upon the trial the jury found the following 
verdict : “ We, the jury, return the land to the plaintiff, and 
the plaintiff pay the defendants the sum of $3,553 27,” on 
which verdict a judgment was entered by the Court. The 
defendants then sued out a writ of error to this Court, ob- 
tained a swpersedeas on filing an affidavit of their inability to 
give security on account of their poverty, then withdrew 
their writ of error from this Court, whereby the judgment of 
the Court below was affirmed. The complainant alleges that 
he has been ready at all times to perform what was required 
of him by said judgment, and now offers to do so. 

The complainant also alleges that he has been compelled to 
pay the sum of $11420 for taxes to prevent the land from 
being sold by the sheriff therefor, and that the defendants have 
remained in possession of the land by themselves or tenants, 
and received large sums for the rents and profits thereof, 
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and have had an execution issued for the amount which com- 
plainant was to pay under the before recited verdict and judg- 
ment and levied it on said land. The complainant claims in 
his bill that the defendants shall account for the rents and 
profits of the land, and that the same shall be deducted from 
the principal and interest, which he is required to pay under 
said verdict and judgment, and also the taxes which he has 
been compelled to pay on the land, inasmuch, as the de- 
fendants are insolvent. Who was bound to pay the taxes on 
the land was not discussed before us, and we express no opin- 
ion in regard to that question. There were affidavits filed in 
relation to the value of the rent of the land, which are con- 
flicting as to what the rent was worth. In view of the pe- 
culiar facts of this case, we find no error in the Court below 
in granting the injunction, and appointing a receiver until 
the final hearing of the cause on its merits, in order that the 
respective rights and equities of the parties may be considered 
and adjudicated. Under the Constitution and laws of this 
State the Superior Courts, or the Judges thereof, are clothed 
with the authority and discretion to grant, or to refuse to 
grant, injunctions, and it is a mistake to suppose that this 
Court will interfere to control that discretion, unless some 
well established rule of law or principle of equity has been 
violated. 
Let the judgment of the Court below be affirmed. 


BENJAMIN StTRIPLING ef al. plaintiffs in error, vs. D. M. 
SrrIPLine et al. defendants in error. 


When a suit was brought against the administrator of A, charging that 
A, during his lifetime, had, as administrator of complainants’ father, 
bought the lands of the estate at his own sale at less than their value ; 

t the lands had since A’s death been distributed to his heirs, and 
were now in the hands of B and C, as purchasers from said heirs with 
notice. The bill prayed that the deeds be canceled, and the lands be 
delivered up ; or, if thiscould not be done, that the administrator of A 
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account for their true value, as well as account generally to complain- 
ants for the devastation of his intestate as administrator of complainants’ 
father. On the trial the defendant offered to prove that the land 
brought its true value, and that the sale was fair, and this evidence 
the Court refused to permit : 

Held, That, as one object of the bill was to recover the true value of the 
land, this was proper evidence, and that as the jury had by their 
verdict, failed to cancel the deeds and return the land, but found a 
money verdict, a new trial ought to be granted for this error of the 
Court. 


Administrator's sale. Evidence. Before Judge CoLe. 
Houston Superior Court. May Term, 1872. 


D. M. Stripling, F. M. Stripling, Mary J. Shepard, for- 
merly Mary J. Stripling, and William Stripling, Julia Stripling 
and John M. Stripling, minors, who sue by their next friend, 
H. T. Ball, all children of Moses Stripling, deceased, filed their 
bill against Benjamin Stripling, administrator of Thomas 
Stripling, deceased, Robert Stripling, Sarah A. E. Gray, for- 
merly Sarah A. E. Sandefer, Daniel F. Gunn and Wiley Lev- 


erett, making the following case: 

In the year 1862 or 1863, Moses Stripling died intestate, 
leaving a large amount of personal property and three hundred 
and ninety acres of land, situate in the county of Houston, 
and a lot of wild land, in the county of Dooly, the number 
of which is not now remembered. Letters of administration 
were issued to Thomas Stripling, who took possession of the 
entire estate. Said administrator, taking advantage of the 
absence of complainants, D. M. and F. M. Stripling, in the 
army, of the ignorance of their mother, who was unable to 
read or write, and of the minority and want of experience of the 
remaining complainants, did, to the great injury of the estate 
of the intestate, and for the purpose of accomplishing his own 
fraudulent ends, transfer all of the personalty to his own res- 
idence, and there sold the same. In furtherance of the same 
fraudulent purposes, said administrator, by virtue of an order 
of the Court of Ordinary of Houston county, obtained upon 
false and fraudulent representations, did sell the said three 
hundred and ninety acres of land, saving and except the dower 
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therein. This sale was not made for the purposes of distribu- 
tion, but in order to afford the said- administrator an oppor- 
tunity of purchasing the same. 

On the first Tuesday in December, 1863, said land was ex- 
posed to sale and bid off by James M. Davis at about $28 00 
per acre, for the said administrator, who accordingly made a 
deed to the purchaser in his representative capacity, and said 
purchaser subsequently, on the same day, conveyed said prop- 
erty tohim. The notes and accounts were more than sufficient 
to pay all the debts outstanding against the estate. Soon after 
said sale, and before said Thomas Stripling had fully admin- 
istered said estate, he died, and Benjamin Stripling was ap- 
pointed his administrator, and with a full knowledge of all 
the aforesaid facts, took possession of all the unadministered 
property of the estate of Moses Stripling, and also of said 
land. In the settlement of the estate of said Thomas, one 
hundred and fifty acres of said land was set apart to Robert 
Stripling, and the remainder to Sarah A. E. Sandefer, now 
Sarah A. E. Gray, children and heirs-at-law of said Thomas. 
Robert Stripling sold his share to Wiley Leverett, who is now 
in possession thereof. » Mrs. Gray, or her husband, sold her 
share to Daniel F. Gunn. Both purchasers bought with full 
notice of the facts aforesaid. The land is of the value of 
$5,000 00, and of the yearly value of $500 00 for rent. Robert 
Stripling and Sarah A. E. Gray are insolvent. 

Prayer, that Benjamin Stripling be required to account for 
all there may be due by the estate of Thomas Stripling to that 
of Moses Stripling. That the deed from Thomas Stripling, 
administrator, to James M. Davis, conveying said three hun- 
dred and ninety acres of land, and all subsequent deeds to the 
same, be canceled, and said land be restored to complainants. 
That a full account of the yearly value be taken, and that the 
persons receiving the same be required to pay the amount over 
to complainants. 

The answers of the defendants are unnecessary to an under- 
standing of the decision of the Court. 

James M. Davis was introduced as a witness for complain- 
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ants, and sustained, substantially, the allegations of the bill. 
Upon cross-examination, defendant’s counsel proposed to ask 
the witness the following questions: If the sale of the said 
land was not fair? If it sold for its full value? If it was 
not the purpose and object of Thomas Stripling to make it 
sell for“its full value? Upon objection made, the Court ex- 
cluded said questions and the answers thereto, and defendants 
excepted. 

The jury returned a verdict for the complainants “ for $1,- 
400 00, with interest from December 1st, 1863, which sum is to 
be recovered from the estate of Thomas Stripling, deceased.” 

The defendants assign the aforesaid exclusion of testimony 
as error. 


Warren & Grice, for plaintiffs in error. 
Duncan & MILuER; B. M. Davis, for defendants. 


McCay, Judge. 


We are not fully satisfied as to what the jury meant by this 
verdict. Even assuming that the answer in response to the 
complainant’s interrogatories is to be taken as a plea of plene 
administravit, it can hardly be supposed that, under the proof, 
the jury intended either to find against that plea or to find 
simply de bonis testatoris, since either verdict would be contra- 
ry to the truth, as it would be based on an admission of assets, 
which is flatly denied. Nor is the verdict against the admin- 
istrator at all. True, it says the money is to collected out of 
the estate of Thomas Stripling, but that may mean that his 
heirs ought to pay it; we are inclined to think that is what 
the jury meant, since, whilst it would be very right for such 
heirs to pay it, it is not right if the administrator has paid 
out the whole estate without notice of this claim, that he 
should be personally responsible. But we think there ought 
to be a new trial, because the Judge erred in ruling out the 
evidence as to the value of the land at the time of the sale. 
This bill has two aspects, one to follow the land, the other to 
charge the original administrator with its value, in case it has 
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passed out of the complainants’ reach. So far as the claim to 
have the land back is concerned, its value then has no rele- 
vancy, since the administrator had no right to buy, at least 
the complainants have a right to elect to follow the land whether 
it brought its value or not. But on the other issue, to-wit: 
the right to have the true value of the land accounted for, in 
case it has gone into innocent hands, the evidence as to whether 
the sale was fair and whether the land sold for what it was 
then worth, is very material. Indeed, the whole case turns 
upon it, If the administrator has already accounted for its 
real value, there is no cause of complaint. The real, true 
value at the time, is therefore material, and ought not to have 
been rejected. 

We think the rights of all the parties will be better settled 
upon another trial, and as this evidence ought to have been 
admitted, we think the verdict ought to be set aside. 

Judgment reversed. 


Eur J. Huusey et al. plaintiffs in error, vs. WARREN J. 
CLARK, defendant in error. 


1. Where the description in a deed is so ambiguous as to leave it doubtful 
whether a certain piece of land was intended to be included in what 
was conveyed, parol evidence is admissible to identify the premises. 

. As the record does not show the charge of the Court on the question 
of the statute of limitations, and as that depends on the fact whether 
the prior possessions to which defendant must tack his, were adverse 
or not, and whether his or those to which he must so tack were in suc- 
cession, all of which was a matter for the jury under the charge of the 
Court, we do not feel authorized to interfere with the verdict on the 
ground that it was contrary to law or against the evidence. 


Kjectment. New trial. Evidence. Ambiguity. Before 
Judge Hopkins. DeKalb Superior Court. September 
Term, 1872. 


Warren J. Clark brought complaint against Eli J. Hulsey 
and William G. Mitchell for part of lot number twenty-eight, 
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in the sixteenth district of DeKalb county, it being on the 
northeast corner of said lot, and on the northeast side of South 
river, containing three and a half acres, more or less, The 
defendants pleaded the general issue and the statute of limi- 
tations. 

The evidence made the following case: The plaintiff claimed 
under a deed conveying “all that part of lot number twenty- 
eight, lying on the northwest side of said branch.” The 
branch had been identified in a preceding part of the deed as 
running through the corner of lot number twenty-seven. It 
ran in a northeast direction, but did not run quite through 
lot number twenty-eight. It emptied into a river running 
through the northeast corner of the lot, crossing the north and 
south boundary line of the lot on the east side a short dis- 
tance from where the branch joins the river. The land in 
dispute was that part of the lot in the northeast corner cut off 
by the river, and the question was, did the deed convey that 
portion? Plaintiff claims under a deed made in 1847, by 
one Collier, under a power of attorney from one Lofton. The 
land was afterwards conveyed to Minter, and by Minter, in 
1862, to plaintiff. Each deed described the land alike, the 
power of attorney to Collier describing it as on the north and 
west sides of the branch. 

It was in proof that neither of plaintiff’s predecessors in 
the title, and who were given in the abstract of title attached 
to the declaration, was ever in possession of the premises in 
dispute, and that plaintiff never claimed them until 1869, 
and instituted his action in 1870. 

On the trial defendant offered to prove by one George W. 
Morris that at the time Minter sold to plaintiff “it was agreed 
and understood by them that a certain fence row or hedge 
row, which was pointed out at the time, was the northeast 
boundary of that part of lot number twenty-eight sold by 
Minter to Clark, the plaintiff, and that he did not own or sell 
any land northeast of said line.” 

The Court, on plaintiff’s motion, rejected the evidence. 

The “fence row, or hedge row,” proposed to be proved, ran 
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nearly northwest from the mouth of the branch, on the west 
side of the river, cutting off not only the premises in dispute, 
but a small portion of the lot on the upper line, lying west of 
the river. 

The jury found for the plaintiff. The defendants moved 
for a new trial on account of error in the aforesaid rejection of 
testimony, and because the verdict was contrary to the law 
and the evidence. The motion was overruled, and the de- 
fendants excepted. 

The record fails to disclose the charge of the Court. 


Wiiu1aMmM Ezzarp; Huusey & Tienes, for plaintiffs in 
error. 


L. J. Winn; Hittyver & Brortuer, for defendant. 


TRIPPE, Judge. 


1. Upon looking at the plat of lot number twenty-eight, 
which was in evidence, and which was in accordance with the 
description given of the premises in the report of the facts of 
this case, it was evident that the question might be very easily 
raised whether or not the land sued for was included within 
the boundaries set forth in the deed, to-wit: that part of lot 
twenty-eight, lying northwest of acertain branch. The branch 
did not run through the lot, but emptied into a river, which 
cut off a few acres of the northeast corner of the lot, the 
river passing out of the lot across the eastern boundary not 
very far from said corner. A glance,at such a plat, at once 
discloses the difficulty of determining whether those few acres 
did or did not pass by the deed. The Court below seemed 
to think they did pass, and excluded the testimony which was 
offered to prove that the parties did not intend to include them 
in the deed. The Chief Justice, concurring in the judgment 
admitting the evidence, puts his opinion on another ground, 
and does not think that the part sued for can be included 
within the description given by the deed. Moreover, it was 
in evidence that neither the plaintiff or his predecessors in the 
title ever had possession of that part of the lot, nor ever 
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claimed it from 1847 to 1869, yet a verdict was rendered in 
his favor. There is, evidently, an ambiguity ; at least, the con- 
flicting views that have been taken of this deed strongly sug- 
gest one. The plaintiff below claimed that, because the 
branch runs so nearly through the lot, the little corner cut off 
in the northeast was certainly not intended to be left attached 
to the balance of the lot, which it joins by so narrow a boun- 
dary that a fair construction of the terms “northwest side,” in 
one instrument, and “north and west side,” in another, entitle 
him to the premises, and should exclude all parol testimony 
to the contrary. 

The defendant insists that such a long non-claim of title 
and long continued acquiescence in the possession by others, 
and that the words of the deed, strictly construed, do not in- 
clude the premises, at least that all these together make a case 
where all evidence as to what the parties understood the boun- 
daries to be, when the deed was executed, or the contract of 
sale was made, should be admitted. The Code, now, in sec- 
tion 3748, admits parol evidence to explain all ambiguities, 
both latent and patent. Parol evidence is, of necessity, ad- 
missible to apply a writing to its subject, and is competent 
to show what parcel of land fits all the parts of the descrip- 
tion in a deed: 20 Georgia, 689. If, in making that appli- 
cation, any ambiguity arises as to what does fit the description 
used by the parties, why may not the express understanding 
of the parties be used-as a solution of the question? . 

2. The record does not show what was the charge of the 
Court on the question of the statutes of limitation. The de- 
fendant must either show that he has had the possession the 
statutory term, or that, added to his, the possession of others 
under whom he claims, will make that term. The prior pos- 
sessions should be in succession. All this was a question for 
the jury under the charge of the Court. 

Judgment reversed. 
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Warner, Chief Justice, concurring. 


I concur in the judgment of the Court in this case, but 
hold that the plaintiff’s deed did not include or cover the land 
in dispute. The words of the plaintiff’s deed are “to all that 
part of lot number twenty-eight in said district, lying on the 
northwest side of said branch, containing two hundred and 
fifty acres, be the same more or less.” The land in dispute is 
northeast of the branch, across the river. There is no ambi- 
guity on the face of the plaintiff’s deed, and therefore parol 
evidence was not admissible to explain it. If the bed or run 
of the branch had been changed or altered since the execution 
of the deed, parol evidence would have been admissible to show 
that fact, but not otherwise. The plaintiff’s deed calls for the 
land “laying on the northwest side of the branch,” as it then 
run, at the time of his purchase of it, and he must recover on 
the strength of his own title, although the defendants have 
none, except the naked possession. As the Court admitted 
parol evidence in relation to the title of the land in dispute, 
the evidence of Morris should also have been admitted. 


MitcHELL CocswELL, plaintiff in error, vs. THE STATE OF 
GeEorGIA, defendant in error. 


1. It is not error in the Judge of the Superior Court to refuse to continue 
a criminal case on the ground of the absence of a witness, it not ap- 
pearing that the witness has been subpoenaed, and no reason is given 
why he was not. 

2. Where on a motion for new trial one of the grounds insisted on was, 
that one of the jury who tried the cause was asleep during a portion 
of the trial, and no affidavits were filed with the motion, but it was 
proposed to show by parol, at the hearing, that such was the fact, and 
the Court refused to hear the witnesses, and refused also the new trial: 

Held, That the proof ought to be made as a part of the motion in 
writing, by affidavits attached, and that a new trial ought not, in any 
event, to be granted on such a ground unless it affirmatively appeared 
that the prisoner and his counsel did not know the juryman was asleep 
before the jury retired to find a verdict. 
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8. When a prisoner was regularly arraigned and pleaded not guilty, and 
was tried and found guilty and a new trial granted, it is not necessary 
that he should be again arraigned on the new trial. 


Criminal law. Continuance. New trial. Jury. Arraign- 
ment. Practice in the Superior Court. Before Judge ScHLEY. 
Chatham Superior Court. May Adjourned Term, 1872. 


Mitchell Cogswell was placed upon trial for the offense of 
murder, alleged to have been committed upon the person of 
one Derry Womack, on January 9th, 1872. 

The jury returned a verdict of “guilty,” whereupon the 
defendant moved for a new trial upon the following grounds: 

1st. Because the Court erred in refusing to continue the 
case on account of the absence of Joe Hunter, a material wit- 
ness for the defendant. 

2d. Because one of the jurors, to-wit: Patrick Whelan, was 
at times, asleep during the trial, during the delivery of a part 
of the testimony, during the argument of counsel and during 
the charge of the Court. 

3d. Because the defendant was not arraigned. 

To the above grounds of new trial the Court attached notes, 
substantially, as follows : 

To the first: In the showing for continuance it appeared 
that the witness had not been served with a subpcena, and no 
reason was assigned for such failure. 

To the second: There was no evidence submitted to the 
Court upon the hearing of the motion for a new trial, to es- 
tablish the truth of the fact alleged in this ground. A ffida- 
vits should have been submitted, and in their absence the Court 
refused to hear parol proof. 

To the third: The defendant had been previously tried and 
convicted, and a new trial was awarded to him. Upon the 
first trial he had waived arraignment and pleaded not guilty. 
Upon the second trial arraignment was unnecessary. 

The motion was overruled, and the defendant excepted 
upon each of the aforesaid grounds. 


” 
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A. P. Apams, by Henry B. Tompxins, for plaintiff in 
error. 


ALBERT R. Lamar, Solicitor General, by A. B. Smiru, 
for the State. 


McCay, Judge. 


1. It would be a very dangerous precedent if we were to 
interfere with the judgment of the Circuit Judge in refusing 
this continuance. It does not appear that the witness was 
subpeenaed. Nor is it set forth what he would testify. The 
statement in the application that the witness is material is in- 
sufficient. The facts he would testify to ought to appear, that 
the Court may judge of the materiality. Nor does it appear 
why he was not subpcenaed, or whose fault it was. That a 
subpeena has been issued is not enough. Who undertook to 
serve it? Wedonot know. It may have been the sheriff, 
or a friend of defendant, or defendant himself. We think 
there is no ground for a new trial in this refusal. It appears, 
too, from the’record of the first trial, that the witness knew 
nothing of the case except simply that deceased was a violent 
man. This might have been material. But from the evi- 
dence on this trial, we do not see that it was of any import- 
ance in fact. There seems to have been nothing developed 
that would render proof of this kind of importance. 

2. Properly and regularly, the decision of the Judge on a 
motion for a new trial ought to be on the papers. Any ques- 
tion of fact should appear in the motion, and if affidavits are 
needed to support the statements, they should form part of or 
be attached to the motion. 

The party called on to show cause has a right to be informed 
of the movant’s case, so that he may be prepared to show 
cause. To allow either party to appear before the Judge and 
swear and .examine witnesses by parol, might lead to delays, 
and would greatly embarrass the Courts. We think, there- 
fore, the rule announced by the Judge, that the facts claimed 
to be true in this ground for a new trial, should have been 

VoL, XLIx, 7. 
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verified by affidavits, and attached to the motion, either origi- 
nally or by amendment. We do not, however, mean by this 
to say that the affidavit of the juror is the best evidence, or 
that it is admissible at all, except to support the verdict or to 
explain or deny charges affecting its integrity. But there is 
a stronger reason for refusing the motion on this ground than 
the want of proper form in the proceeding. It was not even 
proposed to show that the defendant and his counsel were not 
fully aware of the conduct of his jurymen before the verdict 
of guilty was rendered. This must appear affirmatively : 
36 Georgia, 322; 39 Ibid., 660; 28 Ibid., 439; 26 Ibid., 431. 
Parties are not permitted thus to play hot and cold. This 
would have been a very good verdict had it been the other 
way. Parties cannot know of an impropriety in the jury, 
submit to it, taking the chances of a verdict, and then set up 
facts which came to their knowledge before the verdict. 

3. Whether there should be a new arraignment or not, 
seems to be settled by the nature of things. The object and 
the form of it, is to read the indictment to the prisoner, and 
to give him a formal opportunity to plead. That has been 
done. He has heard the indictment read, he has pleaded to 
it, and it seems a folly to go again over the same form. His 
plea of not guilty is on the minutes. It is absurd again to 
ask him and get the same reply. The evidence makes a strong 
case of guilt. No legal error has been committed, and we 
affirm the judgment refusing a new trial. 

Judgment affirmed. 
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Tue SetmMa, Rome anp Darton Rar~roaD Company, 
plaintiff in error, vs. ANN E. Lacey, defendant in error. 










Waryer, Chief Justice. 1. Where the widow brings suit in this State 
for damages resulting from the killing of her husband in the State of 
Alabama, through the negligence of a railroad company, the Court 
will be governed by the laws of this State as to the mode of procedure 
in ascertaining the rights of the parties, but as to what are their rights, 
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must be determined by the laws of Alabama, where the act complained 
of was done. 

2. The section of the Code of this State which declares that pleadings 
may be amended, whether in matter of form or of substance, provided 
there is enough in the pleadings to amend by, properly construed, 
means, that in order to admit of an amendment, a valid causeof action 
must be set forth in the original declaration. 

8. In a suit by a widow in this State, against a railroad company for the 
killing of her husband in the State of Alabama, the declaration cannot 
be amended after the lapse of one year from the alleged killing, for the 
reason that the statute law of Alabama limits the right to recover 
damages therefor to one year from the time of the death, and gives the 
right of action to the personal representative of the deceased. @ 


McCay anp Triper, Judges. Where, by the law of Alabama, the per- 
sonal representative of a party who is killed by the wrongful act or 
negligence of another, is entitled to an action for damages therefor, no 
other person but such personal representative can bring such action in 
the Courts of this State, when the killing occurred within the State of 
Alabama. The widow of the party killed cannot, in her own name as 
such widow, maintain such action. 


State. Constitutional law. Comity. Railroads. Amend- 
ment. Before Judge Harvey. Whitfield Superior Court. 
October Term, 1872. 


For the facts of this case, see the decision. 


J. E. SHumatTe; Printup & Fovucue, for plaintiff in 
error. 


J.& J. A. Guenn; D. A. WALKER, for defendant. 


Warner, Chief Justice. 


On the first of October, 1870, the plaintiff instituted her 
action against Barney, superintendent, and Breed, lessee, of 
the Selma, Rome and Dalton Railroad Company, in the 
county of Whitfield, in this State, to recover damages for the 
killing of her husband by the running of an engine and train 
of cars by said railroad company on the 3d day of August, 
1870, near Oxford, in the State of Alabama. ‘The case was 
tried in the Court below, and brought before this Court by a 
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writ of error at the July term, 1871, when the judgment of 
the Court below was reversed, this Court holding and de- 
ciding, that the action could not be maintained in the Courts 
of this State for the injury done within the territory of the 
State of Alabama, without an allegation in the declaration 
that the law of the State of Alabama gave to the plaintiff a 
right of action to recover there damages for killing her hus- 
band by the railroad company: See 43 Georgia Reports, 461. 
When the case was remitted back to the Court below, the 
plaintyf offered to amend her original declaration by adding a 
count thereto that her husband was killed by the said railroad 
company by the negligent running of its engine and cars on 
its said road, and setting forth the law of the State of Ala- 
bama, which authorized her to recover damages from the 
company for the killing of her husband in that State. The 
amendment was filed on the 23d day of October, 1871. On 
the last trial of the case, the defendant filed a special demurrer 
—— to the plaintiff’s amendment. First, because she does not 
show thereby any legal cause of ‘action according to the law 
of the State of Alabama. Second, because there was no orig- 
inal cause of action pending in the Court below, under the 
decision of this Court, to be amended, that the alleged orig- 
inal cause of action was out of Court, and there was nothing 
in Court to amend by. The Court overruled the demurrer, 
and the defendant excepted. The Court then proceeded 
with the trial of the case, and the jury found a verdict in 
favor of the plaintiff for the sum of $666 00. A motion was 
made for a new trial on the several grounds of error alleged 
therein to the ruling of the Court, which was overruled, and 
the defendant excepted. By the 2297th section of the Re- 
vised Code of Alabama it is declared: “When the death ofa , 
person is caused by the wrongful act, or omission, of another, 
the personal representative of the former may maintain an ac- 
tion against the latter at any time within one year thereafter, 
if the former could have maintained an action against the 
latter for the same act, or omission, had it failed to produce 
death.” The 2298th section declares that “the damages re- 
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ceived in such action cannot exceed three years’ income of the 
deceased, and in no case exceed $3,000 00. The amount 
recovered is for the benefit of the widow; if there be none, 
then for the benefit of the child or children; if there be none, 
then to be distributed as other personal property amongst the 
next of kin of the deceased.” The 2300th section declares 
that, “If such death is caused by the wrongful act, omission, 
or culpable negligence of any officer or agent of any chartered 
company, or private association of persons, such company or 
association are responsible in damages, and an action may be 
maintained against them, as provided in the preceding sec- 
tions.” Such is the law of Alabama regulating the plaintiff’s 
right to recover damages against the defendant for killing her 
husband in that State. The right of action is confined to the 
personal representative of the deceased, and although the 
amount recovered by the personal representative of the deceased 
is for the benefit of the widow, still she cannot maintain an 
action for it in her own name. The right of the personal rep-) 
resentative of the deceased to recover damages for his degth is ? 
limited to one year thereafter. 

In conducting the trial of the case, our Courts will wi) 
governed by our own laws as to the mode of procedure in | 
ascertaining the rights of the parties, but as to what are their 
rights must be determined by the laws of Alabama, where the 
act complained of was done. The 2920th section of our Code 
did not give to the plaintiff any right of action against the 
defendant for killing her husband in the State of Alabama, / 
because it had no extra-territorial operation. The alleged fact 
in the original declaration, that the defendant killed the plain- 
tiff’s husband in the State of Alabama, was no cause of action 
for which a suit could be maintained under the statute law of 
this State, and so this Court decided when it sustained the 
demurrer to the plaintiff’s original declaration. A cause of 
action defectively set forth may be amended, but when there is 
no cause of action set forth there is nothing to amend by, and 
that is what the 3429th section of our Code means when it 
declares, that pleadings may be amended whether in matter of 
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form or of substance, provided there is enough in the plead- 
ings to amend by. No amendment adding a new and distinct 
cause of action shall be allowed, unless expressly provided by 
law: Code, 3430. The plaintiff had not set forth any cause 
of action against the defendant in her original declaration, 
which the Courts of this State could recognize and enforce, 
under the provisions of our own statute, and consequently there 
was nothing to amend by. The plaintiff, by her amendment, 
introduced a new cause of action, given to her by the statute 
law of Alabama, and asked the Court, in the spirit of comity, 
to enforce that new cause of action in this State. If the 
amendment could have been properly allowed, still, there 
was a fatal defect apparent on the face of the declaration as 
amended. The husband of the plaintiff is alleged to have 
been killed on the 3d day of August, 1870. The amendment 
was not filed until the 23d day of October, 1871—more than 
one year after the alleged death of her husband; besides, she 
sued in her own name, and not as the personal representative 
“ of her deceased husband. The statute law of Alabama, by 
which she now seeks to recover damages for the killing of her 
husband in that State, limits her right to recover damages 
therefor to one year from the time of his death, and gives the 
right of action to his personal representative. It is true, that 
the laws of other States and foreign nations have no force and 
effect of themselves within this State, further than is provided 
by the Constitution of the United States, and is recognized by 
the comity of States, but the Courts of this State will enforce 
this comity until restrained by the General Assembly, so long 
as its enforcement is not contrary to the policy or prejudicial 
to the interests of this State: Code, section 9. 

When the Courts of this State voluntarily undertake to en- 
force the laws of another State in a spirit of comity, they are 
bound to be governed by them so far as the rights of the par- 
ties are concerned, who are affected by them—that is to say, 
the rights of the parties in this case must be measured and 
controlled by the statute of Alabama, when the Courts of this 
State voluntarily undertake to enforce it here; and if the 
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plaintiff’s right to sue for damages must be commenced within 
one year from the death of her husband, as a condition to her - 
right to recover in that State, so the Courts of this State must 
administer that law here. Inasmuch, therefore, as the plain- 
tiff could not have maintained her action in her own name 
for the injury complained of, or have maintained her action 
for damages in the Courts of Alabama for that injury at the 
time the amendment was filed (it being more than one year 
from the death of her husband) neither can she maintain her 
action therefor in the Courts of this State, and the Court below 
erred in overruling the demurrer to the plaintiff’s amended 
declaration. 

The fatal error of the plaintiff, in the Court below, consists 
in the assumption that her original action to recover damages 
for the injury complained of was authorized by the common 
law, or by the law of nations, which is a part of the common 
law, whereas, her right to recover the damages sued for was 
founded on the statute of this State, and that statute being a 
domestic municipal regulation only, had no extra-territorial 
operation, and did not afford the plaintiff any cause of action 
against the defendant for the injury complained of in the State 
of Alabama. Whilst it is true, that the Courts of this State 
will, in a spirit of comity, enforce the statute of Alabama in 
favor of the plaintiff, so as to enable her to recover damages 
for the injury done to her there, (the statute of that State not 
being contrary to the policy or prejudicial to the interests of 
this State) still, when she does so, she asserts a distinct cause of 
action arising exclusively under the statute of that State, and her 
rights must necessarily be controlled by it. Ip other words, 
the Courts of this State will administer the law of Alabama 
just as the Courts of Alabama would administer it, so far as 
the rights of the parties are concerned. If the plaintiff could 
not have recovered in the Courts of Alabama for the injury 
done there at the time the amendment was filed, or in her 
own name for that injury, then she cannot recover therefor in 
the Courts of this State. In administering the law of Ala- 
bama for the benefit of the plaintiff, the Courts of this State 
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must be governed by that law, so far as her rights claimed 
under it are concerned. In our judgment, the Court below 
erred in not sustaining the demurrer to the plaintiff’s declar- 
ation as amended, and in not dismissing the same. 

Let the judgment of the Court below be reversed. 


McCay and TrIPPE, Judges, concurring. 


Where, by the law of Alabama, the personal representative 
of a party, who is killed by the wrongful act or negligence of 
another, is entitled to an action for damages therefor, no other 
person but such personal representative can bring such action in 
the Courts of this State, when the killing occurred within the 
State of Alabama. The widow of the party killed cannot, in 
her own name as such widow, maintain such action. 


Wituiam D. FRANKLIN, plaintiff in error, vs. THomas V. 
Situ, deputy sheriff, defendant in error. 


1. When a sheriff, shortly after the passage of the Act of 1868, known as 
the Relief Law, received the affidavit of a defendant according to the 
provisions of said Act, and received the papers as directed by the Act, 
and in 1872 the proceedings by the defendant, under said Relief Act, 
were dismissed on motion of the plaintiff: 

Held, That it was not error in the Judge of the Superior Court to refuse 
to hold the sheriff in contempt and liable for punishment for his obe- 
dience to said law. 

2. Even if the Act of 1868, known as the Relief Law, be unconstitu- 
tional, it is no contempt of the ordinary process of execution to obey 
it, if in good faith the sheriff so did. 


Sheriff. Contempt. Attachment. Before Judge HARVEY. 
Floyd Superior Court. Julyserm, 1872. 


William D. Franklin petitioned the Superior Court of 
Floyd county for a rule nisi against Thomas V. Smith, calling 
upon him to show cause why he should not be required to 
pay over the money due upon an execution in favor of peti- 
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tioner against Thomas S. Burney, placed in his hands for col- 
lection. 

The respondent answered the rule, setting up, substantially, 
the following facts : 

The execution in favor of Franklin vs. Burney for $300 00 
principal, and $29 25 interest, issued from a judgment ren- 
dered on January 30th, 1862, was placed in respondent’s 
hands in November, 1868, and on the 2d of December of the 
same year, was levied upon one Victor cane mill, two hundred 
bushels of corn, one mare and colt, and one mule. Burney 
filed his affidavit claiming the benefit of the Relief Act of 
1868, and gave bond with a solvent security, according to the 
terms of said Act. The papers were returned to the Superior 
Court and the property to the defendant. Respondent was 
then deputy sheriff under Levi P. May, sheriff, whose term of 
office expired about the year 1870, when respondent also 
ceased to discharge official duties. Respondent merely com- 
plied with the terms of an imperative statute of the State, 
and in doing so, in good faith, supposed that he was discharg- 
ing his duty. 

It appeared from the records and minutes of the Court that 
the affidavit of Burney, under the Relief Act of 1868, was 
dismissed at the January adjourned term, 1872. It was ad- 
mitted that the execution was then placed in the hands of 
Joseph H. Lumpkin, the present sheriff, who advertised the 
property levied on for sale on the first Tuesday in July, 1872; 
that a claim was filed by Burney to all the property levied on 
except the corn, under the Homestead Agt of 1868 ; that the 
corn was neither delivered on the day of sale nor claimed. 

After argument, the Court discharged the rule, and peti- 
tioner excepted. 


D. R. MitcHet1, by UNDERWoopD & RowELLt, for plain- 
tiff in error. 


ALEXANDER & WRIGHT, for defendant. 





114 SUPREME COURT OF GEORGIA. 


Franklin vs. Smith. 


McCay, Judge. 


1. For myself, I am not prepared to say that the facts of 
this case show any liability on the part of the sheriff. He has 
simply obeyed the law. I am aware that it is said this law is 
not constitutional, but this Court has, on several occasions, 
held the contrary: See 38 Georgia, 350; 40 Ibid., 49. The 
Act does not require the affidavit to set forth the specific 
grounds of the equity. It is the duty of the defendant to do 
this at the first term, and if he fail, the affidavit will be dis- 
missed. Here the plaintiff has permitted the case to stand, 
undisposed of; the first and several other terms, to pass with- 
out any statement in detail, by the defendant, of his equities, 
This was no fault of the sheriff, but is the fault of the plaintiff— 
a fault, too, which, even if the sheriff would have been liable 
at the first term, has greatly increased the sheriff’s risk. 

2. But even if the Act were unconstitutional, we are not 
prepared to say that the sheriff is guilty of contempt, for fail- 
ing, under an ordinary process, to disobey it. Whether an 
action will lie, is not the question. Is he in contempt of the 
process of the Court? Ought he to be punished for obeying 
an Act of the Legislature, at the time recognized by the 
Courts as valid? We think not. The sheriff is not a judi- 
cial officer. It would be a very harsh rule to say that he 
must, on pain of contempt, decide for himself whether a law 
is constitutional or not. When a partyseeks to hold a sheriff 
liable, if he chooses to do so by means of a rule, he takes upon 
himself to show thag the officer is in contempt of the process 
of the Court, and hé submits that question to the sound dis- 
cretion of the Court. He has a right to his rule absolute only 
at the sound discretion of the Court, and if the sheriff has not 
been guilty of contempt, the rule absolute ought not to be 
passed. It seems to us that it is a shock to all sense of pro- 
priety to say that the sheriff is in contempt for failing to dis- 
obey an Act of the Legislature. And so the Act of February 
25th, 1869, expressly enacts. Weare aware that cases may be 
found where a rule has been made absolute under such circum- 
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stances; but it will be found, on looking closely into them, that 

this point was not made and insisted on, At any rate, we have 

now an express law on the subject in terms relieving the 

sheriff from the contempt, if there be any, in all such cases. 
Judgment affirmed. 


JessE A. Hoitzcuaw, plaintiff in error, vs. JamEs D. Russ, 
Ordinary, defendant in error. 


AnpDREW S. GILEs, plaintiff in error, vs. JAMEs D. Russ, 
Ordinary, defendant in error. 


1. The Supreme Court of this State having decided in Gormley vs. Tay- 
lor, 44 Georgia, 76, that the District Judges were legally appointed 
and in office, and said Judges having continued to act for nearly one- 
half of their actual period of service after said decision was made, and 
the General Assembly, by an Act passed December 7th, 1871, by a 
majority of two-thirds of each branch thereof, repealed the Act organ- 
izing said Court, having recognized the legal existence and authority 
of said-Court and Judges thereof, in enacting that ‘‘ It shall be the 
duty of the clerk of the District Court to transmit all cases now pend- 
ing on the civil or criminal docket of said Court to the Superior Court, 
which said Court is hereby vested with jurisdiction over the same,’’ 
constitute sufficient authority to determine the question as to the right 
of said officers to compensation, and that they are entitled to compen- 
sation for services rendered as such. 

2. Under the provisions of the Constitution requiring an ‘‘ equitable ap- 
portionment of the compensation of the District Judges and attorneys 
between the counties comprising their districts,’’ the tax required by 
the Act organizing said Court to ‘‘ be levied in the several counties 
composing each Senatorial District * * * upon the taxable prop- 
erty returned therein,‘as together, will raise an amount sufficient to pay 
the salaries,’’ etc., should be apportioned between said counties in 
proportion to the amount of taxable property returned in said counties, 
respectively. 

8. Interest on an unpaid salary of such officer cannot be enforced against 
the county out of which the same is to be collected. 

Waryer, Chief Justice, dissented. 


Mandamus. District Court. Officers. Tax. Interest. 
Before Judge Jounson. Taylor Superior Court. October 
Term, 1872. 
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These two cases, involving the same questions, were argued 
and decided together. 


Jesse A. Holtzclaw petitioned the Judge of the Superior 
Courts of the Chattahoochee Circuit for a mandamus nisi 
against James D. Russ, Ordinary, requiring him to show 
cause why he should not be compelled to levy the tax as di- 
rected by law, to pay the petitioner the proportion of his sal- 
ary as Judge of the District Court for the twenty-third Sena- 
torial District, due by the county of Taylor, for the time he 
served prior to the abolishment of said Court by an Act of 
the General Assembly. 

The respondent answered said petition, substantially, as 
follows: That petitioner was not appointed to fill an unex- 
pired term as Judge of the District Court of the twenty-third 
Senatorial District, and although appointed by R. B. Bullock, 
acting Governor of said State, to fill said office of District 
Judge, said appointment was not confirmed by the Senate, as 
the Constitution of the State requires. 

That petitioner never fully entered upon his duties as Judge 
in this particular, to-wit: No jury was ever impanneled or 
sworn according to law by said Judge, although it was his 
duty, as soon after his appointment as practicable, to have 
drawn and organized a jury. 

That the county treasurer of said county of Taylor has 
never called on respondent to levy a tax to pay petitioner’s 
salary, nor has there ever been any satisfactory evidence of 
the indebtedness of the county to said petitioner presented to 
respondent. 

The petitioner demurred to the answer. The demurrer 
was sustained, and respondent excepted. 

The Court then passed an order requiring respondent to 
levy such tax upon the taxable property of the county of 
Taylor as will raise an amount sufficient to pay petitioner for 
salary as District Judge of the twenty-third Senatorial Dis- 
trict from January Ist to December 7th, 1871, to-wit: the 
principal sum of $373 75, together with interest, this amount 
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being reached by dividing the entire salary between the 
counties composing the district, according to population. 

To which order respondent excepted. Respondent assigns 
error upon each of the aforesaid grounds of exception. 


The proceedings in the case of Andrew S. Giles were iden- 
tical with the preceding, with the only exception that his 
claim was for salary as District Attorney. 


W.S. Watuace; Horsey & Cou.ier, for plaintiff in 
error, 


THRASHER & THRASHER, for defendant. 


TRIPPE, Judge. 


1. The leading question made in these cases, both in the 
response to the mandamus nisi and in the argument here is, 
that the District Judge and attorney were not appointed by 
the Governor with the advice and consent of the Senate, and, 
therefore, not being appointed according to law, are not enti- 
tled to the compensation they ask. The ground upon which 
the decision of that question is put in this case, makes it un- 
necessary to enter into all the argument and learning involved 
in the discussion in Gormley vs. Taylor, 44 Georgia, 76. In 
that case, decided at the July term, 1871, it was held by a 
majority of this Court that the appointment of these officers 
was legal; and thus sanctioned, they continued in office for 
several months, with all the responsibilities devolved upon 
them by law resting on them. The Legislature, on the 7th 
of December, 1871, passed an Act repealing the Act organ- 
izing the District Court, and in the second section of said Act 
enacted: ‘ That it shall be the duty of the clerk of the Dis- 
trict Court to transmit all cases now pending on the civil or 
criminal docket of said Court to the Superior Court, which 
said Court is hereby vested with jurisdiction over the same.” 
This Act was a legislative recognition of the legal existence 
of the District Court and its officers, and that civil and crim- 
inal cases were legally on their dockets; else it could not have 
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directed that such unfinished business should be transmitted 
to another tribunal, and vested that tribunal with jurisdiction 
over it, and with power to finish it. On the 13th of the same 
month, another Act was passed “to compensate the clerk and 
sheriff of the Superior Court, and other officers of Richmond 
county, for services rendered in the District Court,” etc., and 
therein directed that they should be paid “out of the tax 
levied in said county for the expenses of said Court.” The 
District Judge and attorney having thus filled a large portion 
of their actual term of office after this decision of the highest 
judicial tribunal of the State, and the Legislature having thus 
recognized the validity of the organization of the District 
Court, and necessarily, the legal existence of its officers, forces 
the conclusion that they are entitled to the compensation pro- 
vided by law, without inquiring into the mode of their ap- 
pointment, or deciding the question whether or not it was 
strictly according to law. 

2. The Constitution of the State, Article V., section 10, 
paragraph 2, provides that there shall be an “equitable appor- 
tionment of the compensation of the District Judges and at- 
torneys between the counties composing their districts.” The 
Act of 1870, organizing the Court, says: “There shall be levied 
in the several counties composing each Senatorial District, 
such tax upon the taxable property returned therein, as to- 
gether, will raise an amount sufficient to pay the salaries of 
the District Judges and attorneys,” ete. The proper con- 
struction of these provisions, in determining what is an “equi- 
table apportionment,” is, that the tax to be levied in each 
county shall be in the proportion its taxable property bears to 
the aggregate taxable property of the district. Any other 
rule would work a discrimination in the percentage of tax to 
be levied in the several counties. If levied in the ratio of 
population, then one county, having three-fourths of the pop- 
ulation of another county, though more taxable property, 
would pay only three-fourths of the tax paid by that other. 
In many instances the disproportion in the percentage of tax 
levied would doubtless be greater than in the instance given. 
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3. We do not think the compensation provided in the stat- 
ute bears interest, if not paid, from the different periods of 
payment prescribed in the statute. We know of no instance 
where a salary has been held to draw interest. The Dis- 
trict Judge is a public officer, recognized by the Constitu- 
tion. His salary is payable quarterly, as other officers of the 
State, and though the law directs that the money collected for 
his payment shall be paid into the county treasury, and by the 
county treasurer paid to him, we do not think it changes the 
question as to interest, so as to make it different from what it 
would be if it were required to be paid into the State treasury, 
and to be paid out by the State Treasurer. 

It was not incumbent on these officers to show that they 
had taken the oaths prescribed by statute or that the bond 
required of one of them had been given. If they have the 
proper commissions, the compliance with these provisions is 
presumed. If it were a fact that the oaths had never been 
taken or that the bond had never been given, the question 
would be different. But an omission to recite these facts in 
the application, was not demurrable, nor could the issue be 
made without a denial on the part of the respondent, that 
all this or any one had been done. As to the necessity of 
these applicants showing that their claims have been ascer- 
tained by suit or judgment, or that they had demanded pay- 
ment of their salaries, the statute prescribes what the salary 
shall be and how it shall be levied and paid. 

Judgment affirmed with instructions. 


McCay, Judge, concurred, but furnished no opinion. 


WarNER, Chief Justice, dissenting. 


I dissent from the judgment of the Court in this case for 
the reasons expressed in my dissenting opinion in Gormley vs. 
Taylor, 44 Georgia Reports, 102. 
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THoMAS JOHNSON, plaintiff in error, vs. Ropert A. Mc- 
CoB, executor, defendant in error. 


1. When, on the trial of a claim case, it appears that the defendant, af- 
ter the date of the judgment, had conveyed the land to the claimant, 
and Jackson was introduced to prove that some years previous to the 
date of the judgment he had bought the land from defendant and paid 
the consideration money, but had taken no deed or other writing, and 
that the deed made to the claimant by defendant was made at his (the 
witness’) request; that he had sold the land to the claimant and re- 
ceived the consideration, and the defendant had, at his request, made 
the deed to the claimant, in pursuance of the purchase and payment 
several years before the judgment: 

Held, That Jackson was a competent witness, under the Evidence Act 
of 1866, notwithstanding the death of defendant, the maker of the 


deed. 

2. The testimony was not illegal under the rule that express trusts must 
be in writing. 

8. When the Judge of the Superior Court has granted a new trial, on 
the ground that the verdict is contrary to the evidence, this Court will 
not interfere to reverse his judgment, even though there be some evi- 
dence to sustain the verdict, it not appearing that the Judge has abused 
the discretion granted him by law in such cases. 


New trial. Witness. Trust. Evidence. Before Judge 
Ropryson. Baldwin Superior Court. August Adjourned 
Term, 1871. 


Thomas Johnson had an execution in his favor, based on 
a judgment obtained on May 21st, 1866, against Walter H. 
Mitchell, Nathan Hawkins and Theodore Goodwyn, levied 
on a house and lot in the city of Milledgeville, as the property 
of said Mitchell. A claim was interposed by Robert A. Mc- 
Comb, as executor of Samuel McComb, deceased. Upon the 
trial of this issue the following evidence was introduced for 
the plaintiff in execution : 

1st. The execution with the entry of the levy thereon. 

2d. A deed made by Walter H. Mitchell, one of the defend- 
ants in execution, dated August 31st, 1866, conveying the 
property levied on to Samuel McComb. 
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3d. Obadiah Arnold, the sheriff, testified that at the time 
of the levy (the date of which does not appear) L. H. Briscoe 
was in possession of the property. 

4th. John Hammond testified that Mitchell lived on the 
place levied on from the year 1851 to the time he left Bald- 
win county, in November, 1865; that James Jackson’s fam- 
ily also lived on said place during the years 1863, 1864, and 
until November, 1865, when they, together with Mitchell, 
moved to Macon. 

Plaintiff closed. 

1st. James Jackson, sworn for claimant, testified that in 
November 1862, Mitchell, who is now dead, verbally sold to 
him the property levied on; that witness gave to Mitchell 
five negroes, among them a valuable blacksmith, then on 
Mitchell’s plantation in Putnam county, for the house and lot 
and three negroes; that at the time of the trade Mitchell and 
witness were both living on the former’s plantation in Putnam 
county; that Mitchell retained the negroes transferred verbally 
to him by witness, worked them on his plantation and paid 
no hire for them. That witness went into possession of the 
property with his family in January, 1863; moved his furni- 
ture into it, insured it, and used it as his own until it was sold 
to McComb; that witness sold the property to McComb, re- 
ceived the purchase money and directed Mitchell to make the 
deed to McComb; that witness thinks Mitchell would have 
made a deed to him at any time, on request; that Mitchell’s 
family lived with witness until they all moved to Macon, in 
November, 1865; that witness married Mitchell’s daughter ; 
that he knew nothing about the indebtedness upon which the 
execution was based, but from the amount of interest thereon 
it must have been contracted before the war, and it conse- 
quently must have existed at the date of the aforesaid verbal 
trade; that, at the time of the trade, witness supposed Mitchell 
was rich—worth three times as much as he was; that no deed 
was made because witness was afraid of confiscation by the 
United States Government, as he was a member of Congress 
at the time of secession and withdrew therefrom, and accepted 

VoL, x11x. 8, 
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the office of Judge Advocate in the Army of the Confederate 
States. 

2d. P. M. Compton testified that Jackson insured the house 
with him for the years 1863, 1864, 1865 and 1866, and paid 
to him the premiums thereon; that he did not know whose 
money it was that he received, but Jackson paid it. 

The jury found the property subject. Claimant moved for 
a new trial because the verdict was contrary to the law and 
the evidence. The motion was sustained and a new trial 
ordered. Whereupon, the plaintiff in exception excepted and 
now assigns error upon the following grounds, to-wit: 

Ist. Because the verdict was not contrary to any legal evi- 
dence, as the Court erred in allowing the witness, Jackson, to 
testify over the objection of the plaintiff, as Mitchell, the 
other party to the contract, was dead. 

2d. Because the verdict was not contrary to any legal evi- 
dence, as, even if Jackson were a competent witness, the Court 
erred in admitting his testimony over the objection of plain- 
tiff, for the reason that it was an effort to set up an express 
trust by parol. 

3d. Because the verdict was neither contrary to the evidence 
nor to the law. 


Witur1am McKIntey, for plaintiff in error. 


L. H. Briscoz; SANpForD & FurMan; Jackson & 
CLARKE, for defendant. 


McCay, Judge. 


1. We think Jackson was a competent witness. It is only 
by the most violent use of language that he can be said to be 
a party to the cause of action on trial. The issue is between 
the plaintiff in fi. fa. and the claimant, and the thing to be 
tried is, whether the property levied on is subject to the lien 
of the judgment. Jackson is certainly no party to this issue ; 
nor is hea party to the record. The matter on which he is called 
to testify arises collaterally. He is, in effect, called on to show 
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that Mitchell’s deed was made in pursuance of a contrac 
made several years before, and fully executed on Jackson’s 
side. The estate of Mitchell has no interest, nor is it a party. 
True, the execution is against Mitchell, but as was not neces- 
sary, his representative is not made a party to the present pro- 
ceeding. Besides, under the facts, as stated, Mitchell’s estate 
is not interested in any way in the event of the suit. If the 
land is subjected, the warranty to McComb is broken, but the 
land will be sold to pay Mitchell’s debt, so that its interest is 
balanced. Moreover, Jackson would be a good witness be- 
fore the Evidence Act. He has no interest, apparently, in the 
event of the suit. True, he sold the land and got the consid- 
eration, but it appears that McComb, with a full knowledge 
of the facts, took and relied upon Mitchell’s warranty, and 
we do not see how he has any right, even if he loses the land, 
to repudiate this written warranty and fall back on Jackson, 
against whom he has no warranty at all. The only ground 
he could rely on would be fraud of Jackson, and that is re- 
pudiated by the evidence of Jackson, and, for the purpose of 
determining his competency, as the case stands, that is to be 
taken for true. In any view of it, therefore, we think Jack- 
son competent as a witness. So, too, we think his evidence is 
not illegal. He is called to show that the deed made by 
Mitchell was made in pursuance of a parol contract made 
with him (Jackson) several years before. This is a very com- 
mon occurrence. Deeds are daily made in this way. Bonds 
for titles are taken—perhaps transferred—the money is finally 
paid, the deed made and the bond destroyed. To exclude 
such testimony is to deny the right to show what considera- 
tion moved the grantor to make the deed. This is always 
admissible, even to contradict the deed: 20 Georgia, 723 ; 24 
Ibid., 333 ; Code, 2690. 

2. Nor is this the setting up, by parol, of an express trust. 
Here was no express trust. There is no pretence that Mitchell 
agreed to hold as trustee for Jackson. It is the ordinary case 
of proving the facts by parol, from which the law implies a 
trust. Jackson proves that he bought this land from Mitchell 
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and paid him for it. Nothing was said about the deed—at 
least, the proof shows nothing. From these facts, the law 
implies a trust: See Revised Code, sec. 2290, 2291. Again, 
this trust, so far as Mitchell is concerned, was executed by the 
deed to McComb, since he made the deed in accordance with 
his implied obligation, getting nothing from McComb. 

3. The evidence against the verdict is very strong. If 
Jackson’s testimony is true, the land is not subject. Had the 
plaintiff’s debt been contracted after this asserted sale, a dif- 
ferent question would arise. But if what Jackson says is so, 
the secrecy, ete., of this sale did not in any way hurt the plain- 
tiff. He gave no credit to Mitchell, misled by his ignorance 
of this sale. Upon the facts of the sale, there is no other wit- 
ness but Jackson. True, the circumstances related fail to show 
that this trade of the negroes for the land was known to any 
body but themselves and their families; and that, though 
Jackson went into possession, Mitchell also remained in pos- 
session. But from the relation of the parties, however this 
might tend to mislead a person dealing with Mitchell after- 
wards, these facts are not at all inconsistent with the purchase. 
True, they are facts which the jury had a right to weigh, and, 
therefore, it cannot be said that there is absolutely no evidence 
in favor of the verdict. Still, as facts authorizing Jackson to 
be discredited, they are of but little weight, and the Judge 
having granted a new trial, evidently upon the ground that 
the verdict was against the evidence, or that it was founded, 
perhaps, on some mistaken view of the effect, in law, of the 
want of a writing, or upon the fact of Mitchell’s remaining 
in possession, we will not interfere with his judgment. 


Judgment affirmed. 
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DANIEL R. MitcH Ett, plaintiff in error, vs. CorHRANS & 
E.uiort, defendants in error. 


A verdict of a jury, finding that the taxes on a debt contracted before 
June 1st, 1865, had not been paid, is on an immaterial issue, and un- 
der the decision of the Supreme Court of the United States in the case 
of Walker vs. Whitehead, it was error in the Court below to dismiss 
plaintiff’s action for the non-payment of taxes under the Act of Octo- 
ber 13th, 1870. 


Constitutional law. Relief Act of 1870. Before Judge 
Harvey. Floyd Superior Court. January Adjourned 
Term, 1872. 


Daniel R. Mitchell brought complaint against Cothrans & 
Elliott on a promissory note, dated February 8th, 1861, due 
one day after the date thereof, for $8,000 00, besides interest. 

Various pleas were filed by the defendants unnecessary to 
be here set forth. The whole case was submitted to the jury, 
including the question whether the taxes on the debt had been 


paid, as required by the provisions of the Act of October 13, 
1870. The jury returned a verdict finding that the taxes had 
not been paid. Whereupon, the Court dismissed the case, 
and the plaintiff excepted. 


WarrEN AKIN, for plaintiff in error. 


SmitH & BranHamM; UNDERWooD & RoweE Lt, for de- 
fendants. 


TRIPPE, Judge. 


An issue was made and submitted to a jury, under the Act 
of October 13th, 1870, whether the taxes on the debt sued 
for had been paid by the plaintiff. The verdict was that the 
taxes had not been paid. The Court dismissed the case, and 
plaintiff excepted. In the case of Walker vs. Whitehead, 
taken from this Court by writ of error to the Supreme Court 
of the United States, that Court decided at its last term that 
the Act of October 13th, 1870, was in violation of that pro- 
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vision of the Constitution of the United States which pro- 
hibits a State from passing any law impairing the obligation 
of contracts. I consider this decision as fully settling the 
much discussed question of the constitutionality of this Act. 
That was the only point made in the case of Walker vs. 
Whitehead. The case arose in one of the Superior Courts of 
this State. The defendant moved the Court to dismiss it be- 
cause no affidavit of the payment of taxes had been filed. 
The motion was granted. That decision was affirmed by this 
Court, and by writ of error taken to the Supreme Court of the 
United States, and the decision thereon made as above stated. 
In the certified report of that decision the Court quotes all 
that portion of the Act touching the question, and say “a 
clearer case of a law impairing the obligation of a contract, 
within the meaning of the Constitution, can hardly occur.” 

When a question has been decided by a tribunal with au- 
thority to determine it, it is unnecessary to discuss the reasons 
for or against the decision. The Act being then unconstitu- 
tional, the verdict of the jury finding that the taxes on the 
claim had not been paid, was a verdict on an immaterial issue, 
and was no ground for the judgment of the Court below dis- 
missing the suit. 

Judgment reversed. 





Warn_ER, Chief Justice, concurring. 


In my judgment, the Act of the General Assembly of the 
13th of October, 1870, denying to the plaintiff the aid of the 
Courts to collect his debt until the taxes thereon had been 
duly paid for each year, as required by the terms and provis- 
ions thereof, is unconstitutional and void for the reasons ex- 
pressed in my dissenting opinions in the cases of Walker vs. 
Whitehead, 43 Georgia Reports, 553; Allison, Anderson & 
Company vs. Graham, 45 Georgia Reports, 355, and in my 
concurring opinion in Lott vs, Dysart, 45 Georgia Reports, 
358. The case of Walker vs. Whitehead was taken up from 
this Court by writ of error to the Supreme Court of the United 
States, and has been recently decided by the unanimous judg- 
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ment of that Court. In delivering its judgment as to the va- 
lidity of the Act of 13th October, 1870, the Court say that 
“a clearer case of impairing the obligation of a contract, 
within the meaning of the Constitution, can hardly occur,” 
In the case of Walker vs. Whitehead, the question was dis- 
tinctly made before this Court that the Act of 13th October, 
1870, was void because it impaired the obligation of the con- 
tract in violation of the Constitution of the United States. 
The majority of this Court held, and decided, that the Act 
was a constitutional law, and did not impair the obligation of 
contracts as prohibited by the Constitution of the United 
States. That question was distinctly made in the record be- 
fore this Court, and, as a matter of course, was as distinctly 
made in that same record when it was taken up to the Su- 
preme Court of the United States by writ of error for review 
and adjudication there: See Walker vs. Whitehead, 43 Georgia 
Reports, 538. If the judgment of the Supreme Court of the 
United States had been in favor of the constitutionality of the 
law, the decision of that tribunal would have been an authori- 
tative and binding decision upon the question involved, and I 
should unhesitatingly have acquiesced in it, because it would 
have been my plain duty as a judicial officer of the State, 
sworn to support the Constitution of the United States, to 
have done so. 

But as the appellate tribunal has, in the exercise of its ap- 
propriate jurisdiction, declared the law in question unconsti- 
tutional and void, it is equally authoritative and binding upon 
the Courts of this State. And such was the opinion and 
judgment of this Court in Mosely vs. Hogg, 45 Georgia Re- 
ports, 599. After the Supreme Court of the United States had 
decided the question in the case of White vs. Hart, taken up 
from this Court, that the clause of the Constitution of 1868, 
which denied to the Courts of this State jurisdiction or au- 
thority to give judgment on or enforce any debt the consider- 
ation of which was a slave or slaves, or the hire thereof, was 
in violation of the Constitution of the United States, and, 
therefore, void, the case of Mosely vs. Hogg came before 
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this Court in a suit on a note given for the hire of a slave. 
In concurring in the judgment of the Court in that case, my 
brother, McCay, properly said: “I concur in the judgment 
of reversal on the sole ground that the Supreme Court of the 
United States having decided in the case of White vs. Hart 
that the 17th section, Article V., of the Constitution of 1868 
is void, this Court is bownd to conform its judgment to the 
decision and judgment of the appellate tribunal having juris- 
diction of the question.” In the case of Walker vs. Whitehead, 
the Supreme Court of the United States had the same juris- 
diction of the question whether the Act of 13th October, 1870, 
was a valid constitutional law or not, as it had of the question 
in White vs. Hart, whether the 17th section of Article V. of the 
Constitution of 1868 was a valid or void law, and having de- 
cided the question that the Act of 13th of October, 1870, is an 
unconstitutional and void law, this Court is as much bownd to 
conform its judgment to the decision and judgment of the ap- 
pellate tribunal having jurisdiction of the question in that case, 
as it was in the case of White vs. Hart. If not, why not, is 
the question to be answered. The question involved in both 
eases for the decision of the appellate tribunal was the consti- 
tutionality or unconstitutionality of a State law according to 
the provisions of the Constitution of the United States. The 
question decided in Walker vs. Whitehead by the Supreme 
Court of the United States was, that the Act of the 13th of 
October, 1870, is an unconstitutional void law, and, conse- 
quently, does not affect or control the legal rights of any- 
body, either in this or any other Court. I am, therefore, of 
the opinion that the judgment of the Court below should be 
reversed, 


McCay, Judge, dissenting. 

After much reflection as to my duty in these cases, I feel 
constrained to dissent from the judgment of the Court. I do 
not think the decision of the Supreme Court of the United 
States in the case of Walker vs. Whitehead, controls or should 
control any other case than that in which it was pronounced. 





ATLANTA, JANUARY TERM, 1873. 129 
Mitchell vs. Cothrans and Elliott. 


As a general rule, it is the duty of a Court, from whose 
judgments there is an appeal, to conform to what it has good 
reason to know will be the judgment of the appellate tribunal. 
It is also generally true, that a judgment in a similar case is 
good evidence of what will be the holding in other cases. 
For this reason I have not hesitated to conform ny judgment 
in the slave debt cases, and in the homestead cases, to the 
opinions announced by the Supreme Court of the United 
States, in the two cases in which the laws of this State on 
those matters were declared unconstitutional, though I thought 
those opinions wrong. I think, however, the opinion of that 
Court, in the case of Walker vs. Whitehead, in which the 
validity of the Act of October 13th, 1870, in relation to the 
payment of taxes was questioned, does not stand on the same 
footing. 

The jurisdiction of the Federal Court, by writ of error 
from a State Court, is, under the Constitution and laws, of a 
very limited character. Indeed, it exists, but for one pur- 
pose and upon one point—to-wit: when a State Court has 
given a judgment claimed to be contrary to the Constitution 
of the United States or to a law of Congress, in conformity 
with the Constitution. In the exercise of that jurisdiction 
the Court is confined to that question; and however wrong 
the judgment of the State Court may be on other points of 
the case, unless in giving the judgment, it has enforced a prin- 
- ciple in violation of the Constitution, or contrary to an Act 
of Congress, the uniform rule of the Supreme Court is not to 
interfere. The jurisdiction rests upon the duty and the right 
of the proper branches of the Federal Government to enforce 
the Federal Constitution and the laws of Congress, passed in 
pursuance of it. It does not arise by virtue of any abstract 
power to declare a State law unconstitutional; but it turns 
upon the duty of the Court to reverse a judgment which is 
contrary to the Constitution and laws of the United States. 
Nor does it make any difference whether that judgment is 
based on a State statute or on a principle of the common law, 
or what not, still, if the State Court has, by any judgment it 
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has made, violated the Constitution, or gone contrary to an 
Act of Congress, the jurisdiction arises. It follows from the 
very nature of the jurisdiction, therefore, that the construc- 
tion given by the State Court to a State law is the very es- 
sence of the jurisdiction of the Federal Court. Its power to 
interfere is not against the law, but against the construction of 
the law..by the State Court. 

However plainly it may appear to the Supreme Court of 
the United States that the words of a State law contravene 
the Federal Constitution or Act of Congress, yet if the State 
Court has only enforced it under a construction which does 
not contravene the Federal law, the Federal Court cannot in- 
terfere. It may be added, though, this is only a necessary 
corollary from the nature of things, that the construction of 
_ the State law is with the State and not with the Federal Court. 

To apply these principles to the case in hand. The Act of 
October 13th, 1870, enacted “that in all suits pending on a 
certain class of debts, it should be the duty of the plaintiff 
within six months after the date of the Act, to file an affidavit 
that all legal taxes due upon the debts sued on had been duly 
paid for each year since the making of the debt, and it pro- 
vides that if this affidavit was not filed, the suit should be 
dismissed.” 

It is obvious that if this Act intended to say that if the 
plaintiff failed to swear that he had, at the proper time re- 
quired by law, during the past year, paid the taxes, his case 
should be dismissed, it might be very positively said that here 
was a penalty for failing to do an act, which, at the time of 
the failure, had no such penalty. But it is equally obvious 
that if the Act means to give to the plaintiff six months, 
within which he may pay the tax, if he has not paid it; if 
the Act is to be construed to mean that all legal taxes have been 
duly paid at the time the affidavit is filed, the question would 
be a very different one. This Court gave the Act the latter 
construction. The opinion of the Court in Walker vs. White- 
head assumes this Court to have given it the former. In its 
decisions upon that Act, this Court has uniformly held that 
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the Act was not retrospective; that under our Code, section 
866, any tax payer might give in and pay taxes due for for- 
mer years, but not given in and paid at the proper time; that 
the Act of October 13th, 1870, only operated against those 
who failed and refused, after the passage of the Act, to pay to 
the State the taxes due, and that any person might, after the 
passage of the Act, pay the tax, and if he did so, he was not 
affected by the Act. And so construing and so enforcing the 
Act, we held it not in violation of the Constitution of the 
United States, that it was not an ex post facto law, or law 
impairing the obligation of contracts, because it gave to all 
persons affected by it a full and fair opportunity to pay the 
taxes and escape the operation of the law. 

Had the opinion of the Court in Walker vs Whitehead de- 
clared that the Act of October 13th, 1870, was unconstitu- 
tional, even with this construction upon it, I should not have 
a word to say. I might think the judgment wrong, but I 
should conform to it, because upon such questions the Supreme 
Court is an appellate tribunal from this Court. 

But the opinion in Walker vs. Whitehead does not do this. 
The Court in that case, ignoring entirely the construction this 
Court put upon that Act, puts a construction of its own upon 
it, and declares, with that meaning put upon it, the Act is un- 
constitutional, as it is in the nature of an ex post facto law. 
I am satisfied that this opinion of the Supreme Court was 
not made with a knowledge upon the part of the Court, of 
our tax laws, or of the construction put by this Court on the 
Act of October 13th, 1870. 

It is well known as a fact that the case was not argued for 
the defendant in error. It is, besides, a settled rule of the 
Snpreme Court that in such cases it will only pass upon the 
validity of the law, as construed by the State Courts, and that 
it holds itself bound by that construction. And this, not only 
because it is a proper rule, but because, by the Constitution 
and laws of the United States, the Supreme Court has no 
jurisdiction to pass upon a State law as an abstract thing, but 
only on such laws as they are expounded and enforced by the 
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State Courts. The jurisdiction arises not upon the law, but 
upon its enforcement and upon the construction given to it by 
the State tribunals. It is not the custom of the Supreme 
Court of the United States, nor has it the legal or constitu- 
tional right to go behind the construction given to a State law 
by the State Courts to find a meaning to a law, and then to 
determine that as said law has such a meaning, it is void. If 
a question arises as to what a contract is—as, for intance, a 
charter —either Court will, in such cases, construe the law. 
But as to what is the meaning and proper construction of the 
law which is claimed to impair the contract, the construction 
of the State Court is conclusive. And this, as I have said, 
both because this is a proper rule and because the jurisdiction 
of the Federal Court is not over the law but over the en- 
forcement of* it. 

Believing, therefore, as I do, that the decision in Walker vs. 
Whitehead, quoted here as binding authority was made with- 
ont argument, and upon a construction of the Act of October 
13th, 1870, already repudiated by this Court, and never in 
any case enforced by it; and, believing, as I also do, that if 
the case was properly presented the question really involved 
would be differently decided, I think this Court should ad- 
here to its former ruling in these cases until the Act of 1870, as 
construed and enforced by this Court, is declared void. 


The above decision disposed of the following cases, all of 
them involving the same question : 

George Winston, administrator, vs. L. Gambrill; Charlotte 
Stallings vs. W.S. Chipley ; The Central Railroad and Bank- 
ing Company vs. H. S. Smith; M. E. Beall, executrix, vs. 
Buckner Beasley; B. Gibson et al. vs. Buckner Beasley ; 
Stephen Williams vs. Frances R. Leonard; Stephen Wil- 
liams vs. The Mayor and Council of Columbus ; George Win- 
ston, administrator, vs. L. J. Benning, administrator ; Thomas 
B. Wooten vs. Winter’s Palace Mills; George Winston, ad- 
ministrator, vs. The Mayor and Council of Columbus; Stephen 
Williams vs. L. J. Benning, administrator ; Solomon Adkins 
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vs. E. Flewellen, administrator, e al.; Robert A. Lane vs. 
E. Flewellen, administrator, et al.; Chapman & Threewits 
vs. L. J. Benning, administrator, e¢ al.; Chapman & Three- 
wits vs. F, R. Leonard, administratrix ; George Winston, ad- 
ministrator, vs. Francis R. Leonard, administrator; Chap- 
man & Threewits vs. The Mayor and Council of Columbus ; 
Andrew Park e¢ al. vs. Iu. J. Benning, administrator, et al. ; 
George Winston, administrator, vs. Frances R. Leonard, ex- 
ecutrix; Thomas F. Brown vs. Amanda Robinson, admin- 
istratrix—all from Muscogee county. Thomas Jones vs, Abner 
Snelson et al., executors; V. A. Gasbill vs. Jesse Partridge et 
al.; William Warren vs. William F. Morris et al.; John R. 
Jones vs. Charles Tillman et al—all from Meriwether county. 
John P. Key vs. R. A. Reid, administrator, from Putnam 
county. 


D. W. Spence et ail., plaintiffs in error, vs. ENocH Sreap- 
MAN, defendant in error. 


1. In this case, we think, under the answers and the incontestible facts 
of the case, the Chancellor erred in enjoining the executions. They, 
and the connection of the defendants with them, had nothing whatever 
to do with the controversy growing out of the transaction in Septem- 
ber, 1871. The defendants had a perfect right to buy them, and so far 
as appears by anything in these proceedings, they have a right to collect 
them. 

2. It is a well settled rule of law that parties may, if they please, really 
and truly sell property for a consideration actually passing, and at the 
same time secure the right to repurchase it at a future time for an 
agreed price, and if this be really the intent of the parties, the law will 
enforce it. It is also true that the difference between such a transaction 
and a mortgage is often a very nice one, and that the Courts will scru- 
tinize the matter very closely to discover whether there was, in fact, 
anything more intended than to provide a security for money due or ad- 
vanced at the time, and all the facts will be looked to in search of the 
truth of the case. The great cardinal rule for testing the intent seems to 
be whether or not the relation of debtor and creditor was intended to ex- 
ist between the parties—whether the property was taken in satisfaction 
and discharge of the sum due or advanced ; or whether, notwithstand- 
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ing the words of the conveyance, the relation of debtor and creditor 
was still to exist, to-wit: the right of the one to demand, and the ob- 
ligation of the other to pay. Under this rule, we think, from the bill 
and answers, that the transaction begun in June, 1871, by the com- 
plainant’s offer, and accepted and acted on by both in September, 1871, 
as evidenced by the complainant’s proposal, the defendants’ accept- 
ance, and the deed, lease, bond and payments furnish, so far as appears 
from the face of the papers, or from any facts appearing at the hear- 
ing, taking the answers of the defendants as evidence, was a contract 
of sale, lease and agreement to permit the complainant to rebuy, and 
not a loan of money, and scheme to evade the usury laws; at least, 
that under the uncontradicted answers of the defendants, it was error 
in the Judge to have considered the charges of the bill so far made out 
as to justify the injunction on that ground. What may be the truth of 
the case, as it may be made out at the trial before a jury, is not now 
the question. 

. As it is admitted on all hands that the $10,000 00 to be advanced for 
machinery has never, in fact, been advanced, and as it is perfectly ap- 
parent that this $10,000 00 was in the minds of the parties in fixing 
the amount to be paid on the repurchase, and as from the bill, answers 
and other facts in the bill and papers before the Court, there is strong 
reason to believe that the rent was fixed at $10,000 00, instead of 
$8,000 00, in view of the expectation of all parties that this advance 
would be made and the complainant get the benefit of it under his 
lease, and as it is admitted that the complainant has paid the $8,000 00 
for the rent of 1872, according to his construction of the amount really 
intended by the contract ; we are of the opinion that the facts, as they 
appear by the bill and answers, and by the proposition, lease and bond, 
justify the Court in considering the complainant to have made out such 
a prima facie case of compliance with the real intent of the lease as 
to authorize an injunction against his eviction for his failure to pay the 
$10,000 00, instead of $8,000 00, for the rent of 1872, and that the in- 
junction against his eviction should be continued until the 1st of Jan- 
uary, 1874, provided he keep the property insured, as agreed upon, 
and promptly pay $8,000 00 rent for 1873, in quarterly payments, on 
the Ist of April, July and October, and the 31st of December, 1873, 
with the right to rebuy at the end of 1873, as provided in the bond, 
leaving the real truth of the amount of the rent for 1872 and 1873, as 
well as whether the transaction of September, 1871, was a mortgage or 
sale—the question of usury and the other questions made to be finally 
settled by the jury on the trial. 


Mortgage. Sale. Conditional deed. Debtor and creditor. 
Injunction. Before Judge GREENE. Newton county. At 
Chambers. January 18th, 1873. 
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Enoch Steadman filed his bill against D. W. Spence and 
O. S. Porter, alleging, in substance, that in June, 1871, he 
was the owner of a large property in Newton county worth 
$100,000 00, consisting of land on which was a cotton fac- 
tory; that he was considerably in debt; that his debts were 
pressing and he was desirous to raise money; that with this 
view he made a written proposal to defendants to sell them his 
property at $50,000 00, $40,000 00 to be used for paying his 
debts, and $10,000 00 to remain in defendants’ hands to be 
invested in new machinery under his order. This written 
proposal stipulated that cotemporaneous with the sale, defend- 
ants were to give a bond to resell him the property at the end 
of 1872 for $50,000 00 cash, and to lease it to him for 1872 
for $10,000 00 rent, payable quarterly, with the further stipu- 
lation that if he paid the rent promptly, he was to have the 
right to keep the property, under lease, on the same terms, for 
1873, and that the right to rebuy, in that event, was to be 
extended. It was further stipulated that complainant was to 
keep the property insured for $30,000 00 during the lease. 
The bill stated that the defendants accepted the proposition, 
and that on the 19th day of September a deed, lease and bond 
were executed as proposed, the deed expressing $40,000 00 as 
consideration; that the $40,000 00 was not paid over to the 
complainant, but was left with defendants to be paid to cer- 
tain judgments, etc., and other claims pressing complainant. 

The bill further charged that the whole scheme was a 
mutual device to loan and borrow money at illegal interest 
and avoid the usury laws; that such was the intention of 
complainant, and that defendants participated in this purpose 
and intent. 

The bill further charged that defendants had not paid the 
money to his debts, as they agreed; that.they had bought up 
some at a discount; had other judgments transferred to them- 
selves, and were about to levy them on his other property. 

The bill further charged that the rent was fixed at $10,000, 
because that was the amount of the interest agreed upon for 
$50,000 00, to-wit: twenty per cent. The bill further charged 
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that having determined not to increase the machinery as con- 
templated, he had never ordered it, and that the $10,000 00 
had never been advanced by defendants, as contemplated. The 
bill also showed that he had paid $8,000 00 rent for 1872, 
to-wit: twenty per cent. on $40,000 00, but that defendants 
claimed the whole $10,000 00, and were threatening to eject 
him as a tenant holding over, unless he paid the same, as well 
as insisting that his right to rebuy, or lease for another year 
and then rebuy, was dependent on his payment of the whole 
of the said $10,000 00 rent each year promptly. The bill 
then prayed that an account be had between them of the debt 
contracted, the usury and the payment, and offered to pay 
what might be found really due. The bill also prayed that 
the defendants might be enjoined from ejecting him and from 
levying any fi. fas. defendants might control on any of the 
complainant’s property, and application was made to the 
Chancellor for an injunction until the final hearing. The 
Chancellor called on defendants to show cause, and they an- 
swered. 

They admitted the written offer of complainant to sell, 
lease and rebuy, but positively denied that there was any 
agreement or understanding in any way that it was a loan of 
money ; that it was a positive sale, just as stated in the deed, 
lease and bond, and no more or no less; denied that there was 
any intent expressed or understood that it was a loan or a de- 
vice to evade the usury laws; denied that the money was not 
paid, but set up that either on the day of the transaction, or 
soon afterward, they had fully paid the $40,000 00, dollar for 
dollar, to the complainant’s debts, under his direction, and 
according to the agreement at the time; that they had paid 
the debts, dollar for dollar, and paid only such debts as com- 
plainant had directed, and that such debts and judgments had 
been settled (not transferred to them,) and turned over as set- 
tled by them to the complainant, and they set forth these pay- 
ments, receipts, etc., in detail. They admitted that they had 
now in their control certain judgments against complainant, 
but stated that they had bought them with their own funds, 
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and to protect their property thus purchased, and insisted that 
they had a right to collect them from complainant’s other 
property. They admitted that they had never advanced the 
$10,000 00 for the new machinery, but said they had been 
ready to do it, but the complainant had never asked for it by 
ordering the machinery. They denied that the property was 
worth $100,000 00, but insisted that it was worth little, if 
any, more than $40,000 00. They offered several affidavits, 
especially that of the scrivener who wrote the papers sustain- 
ing the answers, as to the fact that a sale, and not a mortgage 
or security, was intended. The complainant also filed affida- 
vits in aid of his charge as to the value of his property, as 
well as to some sayings of the defendants, to the fact that they 
did not want the property, but only to get good returns for 
their money and be safe. 

The Chancellor granted the injunction as prayed, and the 
defendants excepted. 


J. J. Fxuoyp, for plaintiffs in error. 


B. H. Hirt & Son; CLark & Pace; SPEER & STEW- 
ART, for defendant. 


McCay, Judge. 


A sale with an agreement to repurchase, or as is usually 
termed a conditional sale, though nearly allied to a mortgage, 
is yet very distinct in its effect, if the terms of the condition 
be not complied with. By the strict rules of the common 
law even in the case of a mortgage, if payment was not made 
according to the agreement, the estate was forfeited, and the 
title remained absolutely in the mortgagee. But Courts of 
equity, taking into consideration the important fact that it was 
not the intent of the parties to sell, but only to secure the pay- 
ment of a debt, came to the relief of the mortgagor and gave 
him the right of redemption even after condition broken. The 
fundamental idea of the doctrine of the equity of redemption 
in a mortgagor, was that it was not the intent of the parties to 
sell and buy—that the transaction was, in truth, an arrange- 


7 VoL, x1ix. 9. 
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ment to secure the payment of money, and that on the pay- 
ment of the money due, with lawful interest, the whole in- 
tention of the parties was complied with. But when cases 
arose in which it appeared that the loan or securitiy of money 
was not the intent, but that there was a real intent to sell and 
fix a condition of repurchase, which might or might not be 
afterwards performed by the mortgagor, all the foundation for 
the interference of equity was gone, and the parties were nec- 
essarily left to their contract as they made it. In reference 
to a conditional sale, Chief Justice MarsHaL., in Conway 
vs. Alexander, 7 Cranch, 237, says: “To deny the power of 
two individuals capable of acting for themselves, to make a 
contract for the purchase and sale of lands, defeasible by the 
payment of money at a future day, or in other words, with 
a reservation to the vendor of the right to repurchase the 
same land at a fixed price and at a specified time, would be 
to transfer to the Court of chancery, in a considerable de- 
gree, the guardianship of adults as well as infants.” 

Such contracts may be made under circumstances, and by 
words, which not only make the intent plain, but show that 
such intent was the natural and probable course for the seller 
to take under the circumstances. It is unquestionably some- 
times difficult to determine what was the real intent. Men 
having money to lend, or debts to secure, not unnaturally de- 
sire to put the debtor under as strict dad heavy terms as they 
can exact from his necessities; and thus, often, when the real 
intent is only security, they obtain instruments having all the 
forms of a conditional sale. It is, therefore, a settled rule 
that the mere form of the paper—the words used—such as 
purchase, sale, repurchase, etc., if the real intent be only to 
secure the payment of money, will not make the instrument 
other than a mortgage: 4 Kent’s Com., 144. And equity 
will lean to the construction that will give to the vendor the 
right to redeem: 23 Pickering, 529. In 6 Watts, 131, Judge 
GIBSON says, it is too late to say that what was intended to be 
a security for money may become a conditional sale by the acci- 
dental form of the transaction, or that an agreement to make 
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it such, in default of payment, may not be relieved against, or 
that a jury are not the proper judges of the intent.” 

The great question in every such case is, what was the in- 
tent of the parties? We are very clear, from the answers and 
afidavits here, that it was the intent to make a conditional 
sale—that the relation of debtor and creditor did not at any 
time exist, and that if, at the end of the first or second year, 
Steadman fails to buy, these parties have no remedy against 
him. Ifthe property burns up, if the dam breaks, if Stead- 
man refuses to insure the property, the whole risk is on the 
part of the defendants. Steadman does not owe them a dollar 
except for rent. If the mills should, as we have said, get 
burned up, and the defendants lose in any way the insurance, 
which at best is only three-fourths of the value, they have no 
right to go on Steadman for any debt but the rent. In fact, 
the relation of debtor and creditor does not and never did 
exist between them. Now, if this is a mortgage as to Stead- 
man, it is a mortgage as to the defendants, and he owes them 
the amount of their payments with interest. It seems to us 
that all the facts indicate that such was not the intent of the 
parties. There was a better way to secure money than that. 
Some of their money was already better secured. They had 
judgments for it, and it was easy to put their whole payment 
in that shape by paying and taking a transfer of the other 
judgments which their money discharged. 

As a matter of course, we do not say, or undertake to say, 
what a jury may find in the proof as it will be made on the 
trial. The question of intention is one of fact, to be decided 
from all the circumstances, including the papers. It is im- 
possible to lay down any accurate, rigid rule by which to as- 
certain the motives of the parties. They are to be gathered 
from all the circumstances. Even the papers are open to 
contradiction by parol, though in this State, if the possession 
has changed, a deed absolute on its face cannot be shown to 
be a mortgage, unless, indeed, fraud in its procurement is the 
issue: See Revised Code, 3756. 

In this case Steadman remained in possession, for if the real 
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intent was only to secure the payment of the money which 
these defendants advanced to take up the executions, or which 
was due them on the executions they held, and which they 
entered satisfied, we do not think the putting the interest in 
the shape of rent, and the agreement that Steadman should be 
the tenant of the defendants, would change the possession. A 
lease is consistent with the relation of mortgagor and mort- 
gagee. Hence a lease does not change a mortgage to a condi- 
tional sale: See Kunkle vs. Wolfersberger, 8 Watts, 131. 
And we think that section of the Code, denying the right of 
showing by parol that an absolute deed was intended as a 
mortgage, when the deed is accompanied by the possession of 
the property,.means an actual possession, and not that sort of 
possession which consists in agreeing to hold possession for 
the grantee in the deed. The statute evidently recognizes the 
formal change of possession as an act indicating on the part 
of the grantor in the deed, by the deliberate abandonment of 
his own possession, that his agreement is fully expressed in 
the deed. The consent to be the tenant of the grantee is only 
another term of the agreement, and is not an act in further- 
ance and in pursuance of the agreement indicating that it is 
in truth what it purports to be. 

As we have said, the whole question is one of intent. If 
Steadman’s account of the transaction, as contained in the 
charges in the bill, be the true one, the intent was, doubtless, 
a mere device to secure money and to get illegal interest. But 
if the answers of the defendants, and the decided weight of 
the affidavits, state the truth of the case, then it was almost 
certainly a conditional sale. The form of the papers, the words 
used, the acts of the parties at the time, as the absence of any 
evidence of debt as a note or bond, the satisfaction of the judg- 
ments, the taking of receipts from Steadman, the want of any 
great disparity between the real value and the amount paid by 
the defendants, and the strong, decided, positive statements of 
the answers, and the affidavit of the scrivner who wrote the 
papers, are, so far as the issue of injunction or no injunction is 
concerned, very strong in favor of a conditional sale. 
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On the other hand, there is really nothing but the state- 
ments of the complainant and the general suspicion which, in 
the nature of things, must attach to all such transactions. 
The strongest view of the case for the defendants is, to our 
mind, the evident intent that the right to repurchase is op- 
tional with Steadman. He may buy back, if he pleases; or 
if he pleases, he may not. 

If, at the end of the first or second year, the property is still 
worth the money, and he is able, he has, by the bargain, the 
right to repurchase ; but if the property has depreciated, or if 
he thinks he can do better in some other way with his money, 
he can let it alone. Even Steadman, himself, does not, in his 
own statements, say or pretend that the intent was otherwise 
than this. If this was the truth of the transaction—if it was, 
in fact, simply a contract of sale, with a right, an option in 
Steadman to rebuy, with no corresponding right, either ex- 
press or implied, in the other parties to insist on the repay- 
ment of the money—then it was not a mortgage. We do not 
mean that there shall be an express stipulation of this right 
to the lender. If the facts, the nature of the transaction in- 
dicates it, that would be sufficient. There may be, too, when 
the case comes to a trial, something added by the proof to the 
charges in the bill, that, whether there was any agreement in 
terms of a loan or not, the real intent of the whole transac- 
tion was to evade the usury laws; not to make a mortgage, in 
terms, either in writing or by parol, but to violate the law 
against usury, and thus bring the transaction within the usury 
law, so as to make it void. 

But as the bill, answers and affidavits now before us make 
the case, it seems to us almost impossible to escape the conclu- 
_ sion that the intent was éo sell and to buy, giving to Steadman 
the right to rebuy. He had a right to make such a bargain, 
if he pleased. If, with his eyes open to the risk he was run- 
ning, he did, in fact, sell his property, then rent it, intending 
or giving the others to believe that he intended, in reality, to 
sell, and to reserve the right to rebuy if he saw fit, he has 
made his own bed and must lie down under it. As we have 
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said, under the evidence before us, that appears to have been 
the intent of both parties, and for this reason, we think the 
injunction ought not to have been granted, as prayed for. 

As to the executions sought to be enjoined, the answers are 
so positive, decided and specific (and there is nothing in any 
of the affidavits contrary to them,) that unless the rule that 
the defendant is entitled to the benefit of his answer in the 
granting or dissolving an injunction is to be entirely disre- 
garded, we see no reason for the injunction. All the moneys 
covered by the original trade are fully accounted for by re- 
ceipts under the complainant’s own hand, and the ownership 
of these fi. fas. seems almost without question to be in the 
defendants, by purchase and transfer, entirely independent of 
the contract originally made. We think the injunction as to 
these fi. fas. is entirely improper, and that there is nothing 
in any of the facts appearing at the hearing to justify the 
Court in staying the regular process of the law, as to them, 
however hard it may be. 

We think, however, there is ground for an injunction. It 
is very apparent that the defendants have avowed their inten- 
tion to insist on the payment of the full $10,000 00 rent. And 
if complainant fails to pay that, they have given him notice 
that they will treat the condition as broken. Perhaps, by the 
strict letter of the contract, they are right, but one cannot but 
feel, on the reading of the contract itself, that the additional 
machinery to be bought with the $10,000 00 was a large in- 
gredient of the rent. That money has not, in fact, been paid. 
The defendants still have that money, and the complainant 
has not got the benefit of it. And, whilst we have some 
doubt of the power of a Court to interfere, yet, under the cir- 
cumstances, we think the defendants ought to be restrained 
from insisting on more rent for 1872 than has already been 
paid ; at least, that he be not allowed to take possession for 
non-compliance with the conditions until a jury can, on reg- 
ular proof by both parties, pass upon the issue. 

Judgment reversed, with instructions. 
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Loyp G. Bowers, plaintiff in error vs. Wr~t1AM M., AN- 
DERSON, administrator, defendant in error. 


In a parol contract by an agent for the purchase of ninety-two bales of 
cotton then packed and pointed out, at a stated price per pound, es- 
timating the bales at five hundred pounds each, subject to correction, 
on weighing, it was also verbally agreed that the seller should han] 
the cotton toa certain place for the buyer; that if it was burned it 
should be the loss of the buyer; that the agent need not pay the money, 
but hold it for the buyer to check on as he might want it, and no act 
was done by either party as to the payment or delivery, and the seller 
afterwards refused to deliver the cotton, and the agent returned the 
money to his principal: 

Held, That this did not make a case of actual receipt by the buyer, or of 
payment, as required by the 17th section of the statute of frauds, so 
as to render the seller liable in an action of trover for the cotton. No 
merely verbal stipulations in the contract, and as part of the contract, 
are sufficient to take it out of the statute. 


Statute of frauds. Sale. Part performance. Delivery. 
Before Judge ALEXANDER. Pulaski Superior Court. April 
Term, 1872. 


Loyd G. Bowers brought trover against William W. Mayo 
for ninety-two bales of cotton, of the value of $20,500 00. 
The defendant pleaded the general issue and the statute of 
frauds. 

Pending the litigation the defendant died, and Anderson, 
his administrator, was made a party. 

The facts were as follows: In May, 1862, John M. Kibbee, 
as the agent of the plaintiff, went to Mayo’s residence, at his 
instance, for the purpose of purchasing some cotton. They 
agreed upon the terms. The cotton was packed and pointed 
out, making ninety-two bales, each bale being estimated as of 
five hundred pounds weight. Any variance from this esti- 
mate was to be adjusted when the cotton was weighed. The 
cotton was to remain where it was at the gin-houses, under 
Mayo’s care, free of storage, until hauled away, at plaintiff’s 
risk. Kibbee stated that if it was burned on the night of the 
sale, it would be plaintiff’s loss. The price agreed upon was 
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seven and a half cents per pound. Kibbee offered the money 
to Mayo, but the latter requested him to keep it subject to his 
check, as he did not like to keep so much money at home, 
The plaintiff was at once notified by Kibbee of the purchase, 
and had the cotton insured. The cotton was sampled before 
the purchase and wouldelass “low middling.” It was also 
agreed that if the cotton should remain in the possession of 
Mayo until his crop was laid by, he would haul it to Haw- 
kinsville free of charge, otherwise the plaintiff was to pay 
for the hauling. Upon demand, Mayo refused to deliver the 
cotton. Kibbee returned the money which was to be paid for 
it to the plaintiff. 

The jury returned a verdict for the defendant. The plain- 
tiff moved for a new trial upon the following, amongst other 
grounds: 

1st. Because the verdict was contrary to the law and the 
evidence. 

2d. Because the Court erred in charging the jury “that 
the general rule of law applicable to the title to personal 
property under a sale, is this: (Where the plaintiff claims 
title to goods under a sale, and a question is made as to the 
time when the property passed, it will be material for him to 
prove that everything that the seller had to do was already 
done, and that nothing remained to be done, but to take away 
the specific goods. They must have been weighed or meas- 
ured and specifically designated, and set apart by the vendor, 
subject to his contro], the vendor remaining at most a mere 
bailee.” Vue Cees - 

The motion for a new trial was overruled and the plaintiff 
excepted. 


S. Hatt; Hansett & Hansety; Jackson, Nispet & 
Bacon; C. C. Kisses, for plaintiff in error. 


LANIER & ANDERSON, for defendant. 
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TRIPPE, Judge. 


It is not necessary to the decision of this case to determine 
whether the charge of the Court was or was not strictly accu- 
rate and correct. There are many decisions going that far 
and which state the principle as given by Judge ALEXANDER: 
Hanson vs. Meyer, 6 East. R., 614; Wallace vs. Breeds, 13 
Ibid., 522; Simmons vs. Swift, 5 B. & C., 857; Barrett vs. 
Goddard, 3 Mason, 112; Allman vs. Davis, 2 Iredell, 12; 
and Mr. Selwyn affirms the rule to be as drawn from White- 
house vs. Frost., 12 East., 614, that if anything remains to be 
done on the part of the seller as between him and the buyer 
to ascertain the price, quantity or individuality of the goods 
before delivery, a right of property does not attach in the 
buyer. 

The rule as stated has been quite strongly questioned by a 
a writer in 1 American Law Review, 413-431 and authorities 
quoted, and reasons given why, as it is claimed, the principle 
has been too broadly announced. I am not inclined to join 
issue with the positions assumed in the article referred to 
nor is it necessary that it should be done. It may be true, 
that there may be cases where the property passes without a 
delivery—without the weight being ascertained or without 
the aggregate price being ascertained, but it must appear to be 
the intention of the parties; the goods must be ascertained, 
there must be a valuable consideration and the contract must 
satisfy the statute, either by part or entire payment, or earnest, 
or by acceptance and delivery of part or the whole, or by a 
writing duly signed. But the question here turns on another 
point. 

This case was founded on a contract alleged to have been 
made in 1862, before the Code went into operation, so that it 
is to be decided under a construction of the 17th section of the 
statute of frauds. It is not intended by this to intimate that 
the case would be different if it arose under the provisions of 
the Code, but to assert it to be just what itis, a case controlled 
by the statute of frauds. The 17th section of that statute re- 
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quires that a contract for the sale of goods for the price of 
£10 or upwards, in order to convey the title to the goods, must 
be accompanied with proof, either that part of the goods sold 
has been accepted and actually received, or that something has 
been given in earnest to bind the bargain, or in part pay- 
ment, or that a note or memorandum, in writing, of the bar- 
gain must be signed by the parties to be charged by the con- 
tract or their agents: Benjamin on Sales, 68. The intent 
of the statute was to prevent the enforcement of contracts 
above a certain value, unless the defendant could be shown 
to have executed the alleged contract by partial performance, 
as manifested by part payment, or part acceptance, or unless 
his signature to some written note or memorandum of the 
bargain—not to the bargain itself—could be shown: Jbid., 
147. Or, in other words, the rule may be said to be that, in 
order to make such a parol contract binding, so as to pass 
title, there must be something beyond the mere words of the 
contract. ‘To hold that the statute could be satisfied by the 
parties to the contract verbally stipulating in the contract and 
as part of it, that the goods should be considered as held by 
the seller as bailee for the purchaser, or that the price should 
remain with the buyer as the depositary of the seller, would 
destroy its whole virtue. It would allow a contract to be en- 
forced which at last would only exist in words, the words that 
made it, without an act by either party towards its perform- 
ance, or without a line of writing to prove it. The statute 
requires one or the other. 

~ It has been often stated as being now finally determined 
that the goods may remain in the possession of the seller, if he 
assume a changed character, and yet be actually received by 
the buyer; that it may be agreed that the seller shall cease to 
hold as owner, and shall assume the character of bailee or 
agent of the purchaser, thus converting the possession of the 
seller into that of the buyer through his agent. This is so 
laid down by Mr. Benjamin in his work already quoted from, 


page 130. 
On examining the cases referred to, it will be found that 
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there was something in nearly every one besides the mere 
verbal agreement of the parties that the seller should assume 
a changed character. ‘There was an act done or performed by 
one or the other of the parties, or by both, which formed a 
marked feature in the transaction. 

The first case referred to is Chaplain vs. Rogers, 1 East., 
195, where it was held that a stack of hay remaining on the 
vendor’s premises was actually received by the purchaser ; but 
this was on the ground that the buyer had re-sold a part of it 
to another person, who had taken away the part so purchased 
by him. 

In Beaumont vs. Brengeri, 5 C. B., 201, the defendant had 
bought a carriage, which remained in the plaintiff’s shop by 
request of defendant. The plaintiff had a verdict, but it was 
in evidence that defendant had ordered certain alterations 
made—had sent for the carriage and took a drive in it, after 
telling plaintiff he intended to take it out a few times so as to 
make it pass for a second hand carriage on exportation. The 
decision was put on the ground that the defendant had as- 
sumed to deal with it as his own, had accepted it, although it 
had been sent back and left in plaintiff’s shop. 

So it will be found in most, if not all, of the cases which 
are referred to in support of the broad proposition, as stated 
above, that there was something more than a mere verbal 
agreement as to the character in which the seller was to hold 
the property. The case generally cited as the leading one on 
this point is Elmore vs. Stone, 1 Taunt., 458. There the pur- 
chaser of horses from a dealer left them with the dealer to be 
kept at livery for the buyer. Sir JAMES MANSFIELD, deliv- 
ering judgment, held that as soon as the dealer had consented 
to keep the horses at livery, his possession was changed, and 
from that time he held, not as owner, but as any other livery 
stable keeper. In this case, the fact was that the seller kept 
both a sale and a livery stable, and in compliance with the 
request of the buyer, transferred the horses from the sale 
stable to the livery stable. It is true it is stated in the judg- 
ment that this fact did not affect the case; but strike it out, 
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and it is difficult, if not impossible, to sustain the decision on 
principle or authority. And the case has been doubted in 
Howe vs. Palmer, 3 B. & A., 324, and Proctor vs. Jones, 2 
C. & P., 534, and subsequent decisions have virtually over- 
ruled it. 

The case of Walker vs. Nussey, 16 M. & W., 302, was 
this: An agreement for the purchase of goods, exceeding £10 
in value, was made, with the understanding and as part of 
the contract, that the vendor should deduct from the price the 
amount of a debt due by him to the purchaser. The vendor 
then sent the goods to the purchaser, with an invoice, charg- 
ing him with the price, £20 18s. 11d., under which was writ- 
ten, “ By your account against me, £4 14s. 11d.” The pur- 
chaser returned the goods as inferior to sample. It was 
contended on behalf of the vendor, who brought an action for 
goods sold and delivered, that this credit of £4 14s. 11d. was 
a part payment of the price, sufficient to take the case out of 
the statute: Held, Not to be so. Platt, B., said, “ You rely 
on part of the contract itself as being part performance of it.” 
Pollock, C. B., said, “ Here was nothing but one contract ; 
whereas, the statute requires a contract, and if it be not in 
writing, something besides.” Parke, B., and Alderson, B., 
also added statements equally as clear and strong, all showing 
their unanimous opinion that no mere words in a contract, and 
which are part of it, will satisfy the statute. Indeed, if that 
could be done, the statute for all beneficial purposes might as 
well be stricken from the book. 

I will refer to but one more case—that of Shinohr vs. 
Houston, 1 Comstock, 261. It seems to have been thoroughly 
considered, having gone up to the Court of Appeals of New 
York, from a decision of the Supreme Court, which last is 
reported in 1 Denio, 48. The judgment of the Supreme 
Court was reversed, Bronson, Judge, who had presided as one 
of the Judges in the Supreme Court and who concurred in 
the first decision, now concurring in overruling it. It was 
held, “that to constitute a delivery and acceptance of goods 
such as the statute requires, something more than mere words 





ATLANTA, JANUARY TERM, 1873. 149 


Bowers vs. Anderson. 


is necessary. Superadded to the language of the contract 
there must be some act of the parties amounting to a trans- 
fer of the possession and an acceptance thereof by the buyer.” 
GARDNER, Judge, said, “The declarations relied upon as evi- 
dence of a delivery and acceptance, constitute a part of the 
contract, and of course are obnoxious to all the evils and every 
objection against which it was the policy of the law to pro- 
vide.” Bronson, Judge, said, “Mere words of contract, un- 
accompanied by any act, cannot amount toadelivery. To hold 
otherwise, would be repealing the statute.” GARDNER, Judge, 
said, “So far as I have been able to look into the numerous 
cases that have arisen under the statute, tlie controlling prin- 
ciple to be deduced from them is, that when the memorandum 
is dispensed with the statute is not satisfied with anything 
but unequivocal acts of the parties; not mere words that are 
liable to be misunderstood and misconstrued, and dwell only 
in the imperfect memory of witnesses. The question has 
been, not whether the words used were sufficiently strong to 
express the intent of the parties, but whether the acts con- 
nected with them, both of seller and buyer, were equivocal or 
unequivocal.” Numerous other decisions are to the same 
effect, but the above with the extracts given are sufficient. 

We find nothing in the record which shows any contract 
between these parties but a verbal agreement. There is not 
an act of either party proven in connection with that contract, 
showing performance or part performance—nothing showing 
payment or delivery and acceptance, except what is part of the 
verbal contract itself, and which was done by words. The 
purchaser, it is true, insured the cotton, but that was an act 
of his own, not by the direction or knowledge of the seller. 

It is not necessary to notice, in this connection, the doctrine 
of constructive delivery, such as where the seller by some act 
relinquishes his dominion over the property and puts it in the 
power and control of the buyer. or instance, the delivery 
of the key of a store-room or warehouse, or other place where 
the goods are deposited, or directing a bailee who has the 
goods in possession to deliver them to the buyer, and which, 
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by the assent of the bailee and the purchaser, are thence held 
as the property of the-new owner. In such cases there is, in 
addition to the words of the bargain, an act of both parties, 
by which the dominion over the goods is transferred from the 
seller to the buyer. But here there was no delivery, actual or 
symbolical. 

Upon the whole, whether the charge of the Court was or 
was not strictly accurate, there is no evidence in the record to 
take the case out of the statute, and the verdict was a legal 
necessity under the testimony. 

Judgment affirmed. 





